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ABSTRACT OF THE DISSERTATION

TALKING TO STRANGERS:
FEMINISM, LAW REFORM, AND SEXUAL PREDATORS

by ROSEANN M. CORRIGAN

Dissertation Director:

Cynthia R. Daniels

This dissertation uses New Jersey’s sex offender registration and
community notification laws, commonly known as “Megan’s Law,” as a lens
through which to examine the transformation of the feminist anti-rape
movement. Megan’s Law attacks many of the basic premises of feminist attempts
to reform rape laws and change cultural perceptions of sexual violence, yet local
rape care advocates have maintained a public silence about the laws. The
dissertation draws extensively on interviews with rape care advocates in New
Jersey to identify the long-term impact of legal mobilization on the anti-rape
movement and on the legal response to sexual assault.

Examining the impact of Megan’s Law on criminal justice practices, the
construction of sex offenders, and the relationship between the state and rape
crisis centers points to the negative and demobilizing effects of organizing for
legal change. The failure of local organizations to respond to Megan’s Law is the

result of changes that were deeply influenced by the movement’s turn to law to
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Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



achieve social change. The use of law reform ultimately resulted in the
contraction of the movement’s vision and scope, a retreat from politics and
policy, and a decline in legal consciousness among activists. These factors
diminished the skills, resources, and interest of local activists in using law for
social change, and dissuaded advocates from making public their concerns and

criticisms of Megan’s Law.
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CHAPTER 1—INTRODUCTION: TALKING TO STRANGERS

On July 29, 1994 in Hamilton Township, New Jersey, Jesse
Timmendequas invited his seven-year-old neighbor Megan Kanka to his house to
see a new puppy. Unbeknownst to the community, Timmendequas was a
convicted sex offender with a history of assaults against children. Once inside the
house, Timmendequas raped Kanka at least twice, strangled her with a belt, and
finally suffocated her to death by placing a plastic bag over her head.
Timmendequas was arrested shortly after the murder and confessed to the crime.
Kanka’s parents were outraged that they were unaware of the presence of a
convicted sex offender in the neighborhood and helped organize a statewide
movement to reform laws concerning sex offenders, including one requiring
community notification of the presence of convicted sex offenders that the
country would come to know as “Megan’s Law.”

Megan’s Law is described by supporters and critics alike as a bold, new
form of legal intervention that warrants close scrutiny. Megan’s Law brings
together early forms of punishment that involved shaming and marking with
contemporary technologies of risk prediction, psychological assessment, and
information management. Measured by public and governmental support,
expenditure of funds, media coverage, and impact on legal institutions, Megan’s
Law is arguably the most important development in rape law reform since the
1970s when feminist anti-rape reformers, in a “spin-off” movement from the
second-wave U.S. women’s liberation movement, challenged antiquated rape
laws that had existed unchanged in many states throughout the twentieth

century.
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The contemporary counterparts to these feminist reformers clearly see
Megan’s Law as deeply implicated in issues that have traditionally been at the
heart of the feminist rape law reform project: educating communities about
sexual violence, especially by familiars; the use of law to oppress marginal
groups, even ones as unsympathetic as sex offenders; and law’s capacity to shape
perceptions of victims and offenders by changing the adjudication of rape cases.
In interviews with twenty-one rape care advocates (RCAs) in New Jersey, almost
all identified Megan’s Law as being in conflict with the best interests of victims,
useless to prevent sexual violence, and detrimental to the prosecution of rape
cases. Yet none of these rape care advocates identified Megan’s Law as a priority
for community outreach, legislative education, or media campaigns. Indeed, the
position of most of the advocates—and by extension, their agencies—was
summed up by one director who said flatly, “I don’t want to touch Megan’s Law”
(RCA 13).

Why are local anti-rape activists silent about the challenge Megan’s Law
poses to feminist rape reforms?

Theoretical models from legal and feminist research do not provide many
tools to answer this question. Literature on mobilizing law for social change
suggests that the anti-rape movement should have experienced significant
positive benefits from law reform; feminist writers describe organizing within
institutions as an effective, if covert, method to disseminate ideas about gender
equality and justice. Both traditions expect that rape crisis centers should be
active, engaged, effective advocates, using law and legal institutions to advance

feminist ideas about rape.
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Sociological research on contemporary anti-rape groups demonstrates
similar assumptions. Many aspects of the movement have been studied, such as
the transition from loosely-knit, grassroots, volunteer-based groups to state-
funded social service agencies, the impact of feminist rape law reforms, and
current activities of rape crisis centers. All of these different research projects
arrive at roughly the same conclusion—one summed up well in Maria Bevacqua’s
study of rape on the public agenda. She describes “reforms in criminal law, gains
in funding for rape research and service providers, institutional reform on the
local level, [and] passage of the comprehensive Violence Against Women Act” as
“major political and policy outcomes,” points to mobilization outcomes such as
the “diversity of organizations, ... actions ... and strategies,” and asserts that the
movement “has virtually transformed public perceptions of rape and its victims”
to demonstrate that “the way we, as a culture, understand rape today marks a
radical break from the public consciousness of the late 1960s.” Though she
acknowledges that there is still unfinished business on the anti-rape agenda, she
concludes that “[b]y any measure the effectiveness of the anti-rape campaign
cannot be denied” (Bevacqua 2000, 195-6).

In this dissertation I do question the effectiveness of the anti-rape
campaign, especially in its most common form today, the local rape crisis center
(RCC). Despite their successful history of proposing and influencing legislation
around sexual violence, anti-rape organizations have been absent from
discussions about Megan’s Law. The law openly challenges feminist theories and
reforms by resurrecting the image of rape as the act of an easily identified,

sexually deviant, mentally impaired individual who commits physically violent
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acts against victims unknown to him—legal and cultural stereotypes of the late
1960s (and before) that feminists fought to erase through rape law reform and
public education. The return and widespread acceptance of the idea of the “sexual
predator” among lawmakers, law enforcement personnel, and the public
demonstrates that the anti-rape movement may have been much less successful
in challenging these stereotypes than scholars and activists have assumed.

I suggest that a different set of questions need to be asked about law and
feminist activism. How did feminist activists invoke and challenge legal language
about rape? How did legal institutions absorb, resist, and re-define feminist
reforms? What new discourses emerged from the confluence of feminist and legal
theories about rape? How did mobilizing for law reform shape the political and
intellectual trajectory of the anti-rape movement? What does Megan’s Law tell us
about the capacity of feminist groups to use law for social change?

Asking these kinds of questions allows us to take Megan’s Law seriously
and conduct a more searching interrogation of the consequences of law reform by
and for feminist movements. What new meanings about rape are constructed
through Megan’s Law? What discourses and practices does Megan’s Law employ
to shift cultural perceptions of sexual violence? Does the emergence of Megan’s
Law mark a kind of simple counter-mobilization, or does it exist in a more
complex relationship to feminist reform efforts? What do rape care advocates
think about Megan’s Law, and what can we learn from them about the evolving
nature of legal consciousness? What political, institutional, and ideological

factors influenced their inaction on the law? Close analysis of Megan’s Law points
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to unavoidably important issues for the policy history of rape law, and
contributes to scholarly literature on law reform for social change.

Organizing for rape law reform transformed the political and intellectual
scope of the anti-rape movement over the course of three decades. Though there
have been numerous studies of the impact of rape law reform on criminal case
processing, there are no studies that document how turning to law influenced the
intellectual and political trajectory of the anti-rape movement. Using Megan’s
Law as a lens to analyze the effects of legal mobilization demonstrates that the
turn to law reform had specific, negative effects on the intellectual and political
tenor of anti-rape groups that cannot be accounted for by a simple story of
movement institutionalization and resistance. Instead, I show that organizing for
law reform created and exacerbated conflicts within the movement and was
ultimately a demobilizing strategy that left groups unprepared—intellectually,
politically, and institutionally—to face subsequent attacks on feminist ideas about

rape.

Legal and political mobilization in the anti-rape movement

The anti-rape movement is often described as one of the great success
stories of second-wave U.S. feminism. Its efforts to transform public and legal
consciousness about rape have made the movement an exemplary illustration of
the integration of theory and practice, advocacy and cooperation, and liberal and
radical in projects for social change.

As an outgrowth of the New Left, many feminists were wary about using
what they saw as oppressive institutions, like law and especially the criminal

justice system, to create change. As Maria Bevacqua notes in her history of the
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movement, a national newsletter for rape crisis centers “featured debates over
whether close connections with law enforcement would discredit the rape crisis
centers’ long-standing suspicion of the criminal justice system as an institution
that exacerbates race and class inequalities in the United States. ... The debate
concerned not only liberal versus radical feminist strategies and goals ... but also
the role of the anti-rape campaign in the context of the larger progressive
movement and the question of reform versus reformism in feminist politics”
(Bevacqua 2000, 84).

Concerns about co-optation and professionalization are still present in
recent work on RCCs; however, researchers often present a picture of centers that
praises their ability to pursue feminist work even within bureaucratic or
institutional strictures. These studies show little of the hesitancy, ambiguity, and
concern that marked the early stages of the anti-rape movement. Debating the
form or even the very existence of RCC is no longer part of the academic agenda.:
Modern centers are assumed to be independent, self-directed, effective, and
energetic advocates for feminist arguments about sexual violence, with few of the
concerns Bevacqua cites apparent in research or to activists themselves.

Theories of legal mobilization echo these optimistic findings, proposing a
linear narrative in which organizing for legal change increases critical

consciousness and expands political involvement among participants (McCann

1 Early reformers did question whether grassroots anti-rape groups should found formal
institutions. Mary Ann Largen, director of the National Organization for Women Rape Task
Force, warned that the feminist goal of “self-determination for victims is being lost” in the
competition for service provision to victims and the funding that entailed, with rape crisis centers
becoming more mainstream and professional (1976, 73). Other observers, however, argued that
the “long-maligned organizational form, the institution, will yet prove to be a source of stability,
integrity, and democracy for the women’s movement” (Simon 1980, 485).
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1994; Silverstein 1996). For example, McCann’s discussion of the pay equity

movement

support[s] two related claims. First, it demonstrates that ... legal norms, practices, and
commitments increasingly have occupied working women’s consciousness and organized
institutional spaces in which they act ... [and that] taking legal rights seriously has opened up
more than closed debates, exposed more than masked systemic injuries, stirred more than
pacified discontents, and nurtured more than retarded the development of solidarity among
women workers and their allies (1994, 231-2).

McCann’s conclusions resonate with those from feminist research,
especially Mary Katzenstein’s work on unobtrusive mobilization by feminists
within institutions. In her influential article Katzenstein argues that

Over the last decade the consciousness-raising functions of street politics and pressure group
activity have been succeeded by a process of what might be termed unobtrusive mobilization
inside institutions. Occurring inside institutions of higher education, foundations, the social
services, the media, the professions, the armed forces, the churches—inside the core
institutions of American society and the American state—unobtrusive mobilization by women
now drives second-wave feminism ahead into the 1990s.... [I]n institutions ... women’s groups
and networks have worked to ‘reinvent’ feminism in ways that attempt to make sense of the
daily experiences of women located within these institutions. Motivated by prevailing
feminist ideas promulgated by the women’s movement of the 1960s and 1970s, and incited by
the obvious injustices ... women activists within institutions have assured the continuation of
feminism as a vital force for change into the 1990s (1990, 27-8).

In both these formulations, the forms of political activity may change and
evolve but théy are still linked to the ideology from which they sprang. Ideology is
assumed to persist through organizational and political change—it is the thread
that connects later, often more institutionally-based movements to their
grassroots origins.

Recent work on RCCs presents this assumption that feminist ideology
persists within institutions, providing a reassuring picture of these new forms of
political mobilization. One study that employed both quantitative and qualitative
data found that though groups still engaged in political work and advocacy, the
nature of those activities has changed significantly since the 1970s. The authors

concluded that “centers ... participated in a variety of social change initiatives, ...
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[but] that these social change activities may not have the same radical bent to
them as they did years ago” (Campbell, Baker, and Mazurak 1998, 477). This
large-scale study did not examine particular programs that rape crisis center staff
considered social change, but other case studies provide positive examples of
what these might look like.

Martin et al. (1992) describe a successful coalition effort involving a RCC
that developed an inclusive, non-confrontational vision of victim services to work
with mainstream organizations like legal and hospital personnel. In another
article on a rape crisis center in California, the authors concluded that RCC staff
“used an ‘occupy and indoctrinate’ strategy to persuade outsiders to adopt their
version of laws, police officer training, rape exams, and school health education
messages, thus imbuing them with [the agency’s] conceptions of rape” (Schmitt
and Martin 1999). In both examples, the unobtrusiveness of mobilization in this
case was hailed as a virtue; the agencies’ cooperative stance provided the
institutional power and access to create change. Even Nancy Matthews, whose
carefully detailed study of RCCs in California is considerably less sanguine about
the effects of institutionalization, concludes finally that anti-rape groups were
deeply influenced by the state’s interest in treating individual victims but
ultimately were able to retain a feminist analysis of sexual violence (1994).

Studies like these are a stirring endorsement of the strategies, tactics, and
outcomes of the anti-rape movement, validating the hard work done by local
groups and the improvements realized since the 1970s. Yet there remain
persistent, unanswered questions about the role of law, advocacy, and meaning-

making in the anti-rape movement—questions that come into sharper focus when
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Megan’s Law is introduced and must be explained in the context of this
“successful” example combining feminism, bureaucracy, and law reform.

Studies of anti-rape organizing assume that law reform was a short, one-
way street—that feminists successfully shaped policy and changed legal practices,
and now have moved on to other issues. Descriptions of the current activities of
local groups ignore the wealth of empirical studies documenting the limited
success and sometimes outright failure of the feminist rape law reform project
(Caringella-MacDonald 1984; Chappell 1984; Estrich 1987; LaFree 1989; Loh
1980; Marsh, Geist, and Caplan 1982; Schulhofer 1998; Spohn and Horney 1992).
None of the case studies mentioned above examine how continuing problems
might affect the daily work of RCCs or influence its ideological orientation.
Furthermore, none incorporate scholarship on the powerful role that legal
institutions and concepts play in constituting the worldview of individuals or
groups, on how interventions are circumscribed by the constraints of law and
legal institutions, or on how law permits and forecloses certain epistemological
positions and interventions (Brown 1995; Cover 1983; MacKinnon 1989; Minow
1990).

This kind of critical consciousness about law becomes vitally important
when examining Megan’s Law. Without an understanding of how the pragmatic
and symbolic functions of law construct social meaning, Megan’s Law is easily
dismissed as an hysterical over-reaction to an isolated case. But taking seriously
the idea that law simultaneously reflects and creates social meaning requires us
to investigate the ways that Megan’s Law works to formulate new understandings

of rape. Doing this requires close attention to both the specific workings of the
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law and to the discursive practices that make it a politically viable, legally
cognizable response to rape. In the next section I briefly review the policy history
of Megan’s Law to set the stage for an analysis of its symbolic and pragmatic

functions in later chapters.

Policy history and current status of Megan’s Law

The New Jersey Legislature passed ten separate bills during its special
session on Megan’s Law though only three have come under close scrutiny from
media, citizens, courts, and scholars.z Provisions providing for the registration

and community notification of sex offenders are by far the most visible and

2 There were five pieces of legislation aimed at sentencing and other post-conviction-related
reforms. These were generally straightforward attempts to close what were perceived as
“loopholes” in the state’s treatment of sex offenders. Sentences were extended for certain types of
sexual assaults, especially in the case of repeat offenders, and can be imposed for crimes which
involve violence or the threat of violence against children 16 years and under (NJSA 2C:43-7). The
youth of the victim (less than 14 years of age) can be considered an aggravating factor in death
penalty sentencing (NJSA 2C:11-3). The state is required to provide notice of events in the
criminal justice process (including plea bargains, parole hearings, and custody release dates) to
crime victims, and allows for victim input through consent to plea bargains and impact
statements at sentencing (NJSA 2C:12-14). Inmates at the ADTC will not get “good behavior”
credit toward reducing their sentences if they do not “fully cooperate” with treatment options
(NJSA 2C:47-8). Finally, DNA samples will be collected from individuals convicted of certain sex
offenses (NJSA 53:1-20.17). The “Violent Predator Incapacitation Act” provides for community
supervision of individuals convicted of a number of offenses, including sexual assaults and
offenses against children. Individuals serving community supervision sentences are treated “as if
on parole” for a period of not less than 15 years. Individuals whose behavior is “characterized by a
pattern of repetitive, compulsive behavior” may be sentenced to the ADTC or be required to
receive psychological treatment as a condition of probation (NJSA 2C:43-6.4). County
prosecutors are notified when individuals convicted of certain offenses (such as murder,
manslaughter, aggravated sexual assault, kidnapping, and offenses against children) are
scheduled to be released, and upon notice of the impending release of an inmate prosecutors may
request an examination to determine if the offender “is in need of involuntary commitment”
(NJSA 30:4-123.53a). The civil commitment act provides for the involuntary, indefinite civil
commitment of sexual offenders whose behavior is “characterized by a pattern of repetitive,
compulsive behavior.” The definition of “mental illness” is expanded to cover “disturbances”
which do not necessarily constitute psychosis. Such offenders may be sentenced to the ADTC or to
private mental health treatment as a condition of probation (NJSA 30:4-82.4). The New Jersey
Legislature has defined "sexually violent predator” to mean “a person who has been convicted,
adjudicated delinquent or found not guilty by reason of insanity for commission of a sexually
violent offense, or has been charged with a sexually violent offense but found to be incompetent to
stand trial, and suffers from a mental abnormality or personality disorder that makes the person
likely to engage in acts of sexual violence if not confined in a secure facility for control, care and
treatment,” (NJSA 30:4-27.26).
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controversial components of the legislation. Registration and notification
represented the real innovations of Megan’s Law, and inspired similar state and
federal laws throughout the United States and around the world.s

The New Jersey State Legislature passed the package of bills that the
country has come to know as Megan’s Law three months after the Kanka murder.
Most were rushed through a special session convened by the Legislature; few of
the proposed bills were assigned to Assembly committees so there were virtually
no Assembly hearings on the legislation. Though the Senate did hold some
hearings, these did not receive the consideration such major legislation ordinarily
commands—most bills were passed by both houses two to three weeks after
introduction. The consensus was clear that both legislators and the public felt a
need for swift, decisive action in the wake of the Kanka murder, and neither body
was disappointed. Observers who questioned the speed of the process were

dismissed as obstructionists who favored criminals over children (McLarin 1994).

3 Laws targeting repeat sex offenders extend back to the 1920s, when almost every state had laws
which permitted some combination of criminal and/or civil commitment for suspected
“predatory” sex offenders (Freedman 1994; Jenkins 1998; Lieb 1996). Most states repealed or
effectively abandoned the sexual psychopath laws in the 1960s as they came under attack from
mental health professionals who refuted many of the assumptions on which the laws were based
and challenged the vagueness of the diagnosis, as well as from legal critics who applied increased
due process guarantees outlined by the Warren Court to the civil and criminal proceedings
regarding sex offenders (Freedman 1984). Since the late 1980s, some states have resurrected their
sexual psychopath laws (such as Minnesota [which supplemented the 1939 Psychopathic
Personality act with the 1994 Sexually Dangerous Persons law] and Illinois [a 1938 law pertaining
to “sexually dangerous persons”] while others, like Washington and New Jersey, have adopted
similar language but created what are essentially entirely new statutes.

At this time, every U.S. state and the federal government has a registration statute; most also
require community notification (Adams 2002). Registration and notification statutes from
Connecticut and Alaska were upheld by the U.S. Supreme Court in March 2003 (Connecticut
Department of Public Safety v. Doe 2003; Smith v. Doe 2003, respectively). Some states have set
up a system of civil commitment for offenders who are deemed dangerous to be released at the
end of their prison sentence. The Supreme Court has twice affirmed the constitutionality of civil
commitment of sex offenders (Allen v. Illinois [1986]; Kansas v. Hendricks [1997]).
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The debate was consistently framed by supporters—both elected and
not—as the rights of children versus the rights of convicted pedophiles. Just days
after Timmendequas was arrested for the murder, over 1,000 supporters
gathered in Hamilton Township to mourn the death of Megan Kanka and to
support action to notify neighbors when a sex offender takes up residence.
Assemblyman Steven J. Corodemus expressed a sentiment echoed throughout
the controversy when he stated, ““I'd rather err on the side of potential victims
and not on the side of criminals. ... We can lock away these animals and take out
of our minds the doubts that our children will be the next victims’” (McLarin
1994).

The emotion about the crime made it difficult to discuss potential
problems with the legislation, or to challenge the use of this one case as the basis
for such sweeping legislative action. Any criticism of the pace of passage in the
Legislature was met with the charge that opponents favored criminals over
children. Opponents and those who remained unconvinced about the efficacy of
the proposed remedies were literally reduced to silence—there was only one non-
unanimous vote on a package of ten bills, five of which had not been the subject
of any committee hearings.+ The unanimity of legislators on the issue was
mirrored by interest groups. Because there were no hearings on most of the bills,
there were few opportunities for anti-rape and children’s advocacy groups to
become involved either formally or informally in the legislative process. A few

organizations such as the National Center for Missing and Exploited Children

4 The non-unanimous vote was on the requirement of life sentences for individuals convicted of
two or more sex offenses (McLarin 1994).
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supported the legislation while only the American Civil Liberties Union of New
Jersey opposed Megan’s Law openly from the beginning.

Once passed by the Legislature, Megan’s Law became the province of New
Jersey Attorney General Deborah Poritz. The Legislature had voted on only the
most general outlines of the laws; the actual substance of the law was left to
Attorney General Poritz, who convened a committee to draft detailed guidelines
that were completed in December 1994 and scheduled to go into effect on
January 1, 1995. Under the original guidelines issued by the Attorney General
(hereinafter “Guidelines”™), most sex offenders would be required to register with
law enforcement officials; community notification would take various forms
depending on the risk posed by offenders. County prosecutors were empowered
to assign offenders into one of three tiers—low, moderate, and high risk to re-
offend. Low risk offenders were not subject to the community notification
provisions; only law enforcement officials would be aware of their release into the
community. High and moderate risk offenders would be the subject of
community notification, including information provided to schools, community
groups, and religious organizations, as well as any group that registered with
local police and formally requested the information.

Release of the guidelines renewed public attention to the issue and spurred
supporters and critics to action. On January 4, 1995 federal judge John Bissell in
Newark issued the first injunction to prevent a local police department from
enforcing the community notification provisions against a sex offender about to
be released. Judge Bissell upheld the registration requirement but ruled that

community notification constituted additional punishment and therefore violated
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Constitutional prohibitions against ex post facto penalties. Bissell also questioned
the extent of prosecutorial discretion in making decisions about an offender’s risk
to re-offend and said that because it is a “quasi-judicial” procedure, a hearing
challenging the tier assignment should be provided (Hanley 1995a). Bissell’s
opinions raised constitutional questions that observers of the bill had long
expected. Though the injunction applied only to the specific offender in the case,
the ruling gave clout to the concern expressed by civil libertarians and advocates
for the rights of offenders.s

Two additional rulings in February dealt further blows to the Attorney
General’s guidelines. State judge Harold Wells of Burlington County agreed with
Bissell that the guidelines gave prosecutors too much leeway in categorizing sex
offenders and ordered that offenders were entitled to hearings before being
classified (Hanley 1995b). Pending an appeal on this decision, Wells’s ruling put a
hold on the notification process. Problems with the notification procedures were
further compounded when federal district court judge Nicholas Politan ruled that
community notification for offenders convicted before Megan’s Law went into
effect was unconstitutional, though he too found nothing to prevent registration
of such sex offenders with law enforcement agencies. The decision was criticized
by supporters such as Maureen Kanka, Megan’s mother, and W. Michael Murphy,

a prosecutor in Morris County, who argued that “[t]his ruling effectively guts the

5 On another front, concerns that the law would be a spur to vigilantism were founded just days
after the notification guidelines had gone into effect. On January 10, 1995 a father and son broke
into a private home and attacked a man they thought was a sex offender whose name and address
had been publicized in accordance with the regulations. Though there have been very few
incidents of harassment of offenders since that time, critics pointed to the incident as affirming
the possibility that the laws “would be used to enable vigilantism rather than for any legitimate
community interest”” (Nordheimer 1995).
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legislative intent on Megan’s Law” (Hanley 1995b). One day after Judge Politan’s
decision, faced with mounting opposition in the courts, Attorney General Poritz
suspended notification procedures until the New Jersey Supreme Court could
rule on Megan’s Law. That case was not long in coming.

Anonymous plaintiff “Doe” brought suit against the state in early 1995; the
Court heard arguments in May.s The New Jersey State Supreme Court’s two-
hundred-page majority opinion in Doe v. Poritz was delivered on July 25, 1995
and upheld Megan’s Law as constitutionally sound by a vote of 6-1. The breadth
and firmness of the Court’s decision was a surprise to many observers, most of
whom expected that the Court, with its record of “judicial pioneering” and
sensitivity in the areas of civil liberties and defendants’ rights, would
overwhelmingly reject the new statutes.

In Doe, the Court described the dilemma faced and the proposal fashioned

by the State Legislature:

The remedy goes directly to the question of what a community can do to protect itself against
the potential of reoffense by a group the Legislature could find had a relatively high risk of
recidivism involving those crimes most feared, and those crimes to which the most vulnerable
and defenseless were exposed—the children of society. The spectacle of offenses committed
by neighbors, known in the public records as significantly potential reoffenders, but not
known to anyone else, and especially not known to those most likely to be affected, their
neighbors, suggested the most obvious and practical degree of protection: a law that would
tell neighbors and others who night be affected, of the presence of such offenders, no more
and no less (Doe v. Poritz 1995, 27-8).

6 Though Doe sought to limit the decision to his particular case, the Court ruled otherwise.
“Although plaintiff is seeking relief only for himself, our decision will affect all sex offenders
covered by the laws. Plaintiff’s claims are the sane [sic] as any offender could assert, whether
convicted before or after the enactment of these laws, although his ex post facto and bill of
attainder claims apply only to previously-convicted offenders. The claims that can be made by
offenders convicted after the enactment of the laws, double jeopardy, cruel and unusual
punishment, invasion of privacy, equal protection, and procedural due process, can also be made
by plaintiff” (Doe v. Poritz 1995, 41).
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The Court, as suggested by this excerpt, largely deferred to legislative
determinations about the nature and extent of the problem of sexual assault, and
accepted the justification for the laws. The measures were challenged on several
substantive grounds, most seriously that they violated ex post facto, double
jeopardy, cruel and unusual punishment, equal protection, and procedural due
process guarantees.” On the ex post facto, double jeopardy, and cruel and unusual
punishment challenges, the Court upheld the laws based on a critical distinction:
that the registration and community notification laws were remedial rather than
punitive measures.s The Court disposed of the equal protection question by
deferring to the legislative finding that sex offenders posed a substantially higher
risk of recidivism, and of a particularly heinous and disturbing crime, than other
criminal groups. The Court anticipated other possible challenges to the laws and
found that the laws survived those as well.s The Court did find that aspects of the
Guidelines violated the due process rights of offenders, and re-wrote the
offending sections to remedy these deficiencies. The decision in Doe has been
corrected twice, both times to “refine the hearing process” in response to
decisions from the U.S. Third Circuit Court of Appeals (Guidelines 2000, 2).

Those corrections have provided some additional protection of offender due

7 The Court also considered the plaintiff’s argument that the laws constitute an unreasonable
search and seizure; that claim was dismissed as without merit (Doe v. Poritz 1995, 44).

8 This has obviously remained very much in the minds of judges in New Jersey. In granting an
appeal to limit community notification of a Tier Two sex offender, one judge prefaced his ruling
with the statement that, the “[r]egistrant’s squalid life style and failure to conform to societal
norms naturally excite one’s punitive instincts. But the judicial process has already administered
appropriate punishment to the registrant in a separate proceeding, and the constitutional
justification for Megan’s Law rests on the belief that it is intended as non-punitive, remedial
legislation” (In re R.F., 5-6 [citations omitted]).

9 These potential arguments included challenges under the fundamental fairness doctrine as
developed and applied in New Jersey state law.
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process and privacy interests, though they upheld the substance of the state
Supreme Court ruling. Since Doe, New Jersey lawmakers have moved ahead to
implement Megan’s Law, and anti-rape advocates have maintained their public

silence about it.

Talking to strangers: Feminism, sexual predators, and rape law reform

I use the trope of “talking to strangers” to highlight a number of
conversations that take place across and within this dissertation. There are
several relationships where strangers engage each other in conversations that are
sometimes illuminating and helpful, sometimes damaging and distorting. How
have these exchanges have helped to shape the form, content, political
significance, and scholarly understanding of sexual predator laws?

The first, and earliest, conversation between strangers took place among
feminist groups in the 1970s. Why did radical feminist critics join forces with
more moderate advocates of policy reform, and what does this model offer
contemporary students of feminist mobilization for legal change? How did this
strategic collaboration foreshadow problems that would continue to vex rape care
advocates in their response to Megan’s Law? A brief overview of feminist anti-
rape organizing in the 1970s, provided in Chapter Two, points to the
opportunities and constraints the feminist anti-rape movement experienced in
the initial turn to law reform as a vehicle for social change.

Another such conversation between strangers, illustrated in Chapter
Three, is between feminist activists and criminal law. How effective were feminist
rape law reforms in shifting the stereotypes and internal priorities of a criminal

justice system that routinely dismissed non-stranger assaults? How does Megan’s
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Law function as a state-centered response to feminist claims about sexual
violence?

The third conversation—between feminist reformers and state-sanctioned
experts—is the subject of Chapter Four. How were feminist claims about sexual
violence and sex offenders tfanslated, co-opted, and distorted by criminologists
and psychologists working on rape? How were feminist analyses of gendered
violence manipulated to justify the sexual predator rhetoric employed by Megan’s
Law?

The strangers participating in the fourth and final conversation are
contemporary RCAs and feminist and legal scholars. How did the turn to law
reform shape the trajectory of the anti-rape movement? Why did Megan’s Law
pose intellectual and political problems for RCCs that are inexplicable given the

theoretical frameworks advanced by feminist and legal scholars?

Methods

I answer these questions through an approach that blends empirical
research with theoretical analysis. I employ multiple methods—including policy
analysis, interviews, and historical research—to check and sometimes counter the
claims made by sources for this study. By placing different accounts of rape and
of rape law reform side by side, I hope to provide a sense of the dynamic and
constitutive interplay between law, theory, and political practice.

The project provides a fine-grained case study of Megan’s Law as it has
evolved in New Jersey. Attention to Megan’s Law illustrates the administrative
and legal interpretation of the nation’s most influential sexual predator law. As

detailed earlier in this chapter, the law has been the subject of litigation at the
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state and federal levels, gone through several legislative revisions, come before
the voters of the state, and procedures have been devised and been refined
several times by the state Attorney General’s office. Megan’s Law represents a
legally mature and well-developed approach to sexual predators that will, I
expect, continue to serve as a model and a benchmark for other states. In
addition to consulting appropriate scholarly sources on the anti-rape movement
and the law enforcement response to rape, I draw on official state documents
(including risk assessment tools, procedural manuals), state and federal court
decisions, and interviews with local activists to create what I hope is a full,
nuanced, and contextualized picture of how Megan’s Law has evolved and is
currently implemented in New Jersey.

I also conducted 21 open-ended, semi-structured interviews with
individuals who work on issues of sexual violence in New Jersey. The interviews,
which consisted of 19 rape care staff members, one state official who oversees
rape care programs, and one member of the state coalition of rape crisis centers,
generally took place in the Fall of 2001. The first three exploratory interviews
with rape care directors took place in Spring 1998 and were conducted over the
phone. In September 2001, directors at all twenty-one state-funded rape crisis
centers were contacted first by letter, then by phone; sixteen agreed to participate
in the interview.~ The meetings were conducted at the rape crisis site. Interviews

lasted between one and three hours, with most taking about 90 minutes; the

10 The typical reason given for not participating was because the position was vacant. Some
centers simply did not respond to repeated requests for interviews and did not provide a reason.
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interviews were tape-recorded with the participants’ knowledge and permission;u
I transcribed the recordings and used N*Vivo qualitative data analysis software to
identify and track important themes. Advocates were first asked to describe their
organization and its main functions, including number of clients served,
programs offered, and funding sources. This led into specific questions about
Megan’s Law that were asked of all participants. The names and counties of all
advocates are anonymous because some fear reprisals from law enforcement or
state funding agencies; all interviewees are cited in the text simply as “rape care
advocate” and my reference number (e.g. “RCA 57).

The interviews are an essential part of the project, and present compelling
evidence that contemporary RCCs have evolved significantly since their origins in
the 1970s. The findings from these interviews offer a cautionary counter-
narrative to the optimistic descriptions of feminist and legal mobilization for
progressive causes, and of the role of RCCs in advancing feminist theories,

policies, and politics.

Chapter outline

Each chapter begins with a general overview and theoretical discussion
about the questions and conversations I interrogate. I use that overview to
delineate some of the major intellectual claims and approaches to the topic, then
turn to a detailed examination of circumstances in New Jersey to contrast these

general findings with evidence from Megan’s Law and RCAs. My hope is that this

1 The one exception is RCA 10, who declined to be recorded. I took written notes on our
discussion during and after the meeting.
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structure connects specific concerns raised in this case study with broader
political, intellectual, and legal discussions.

I begin Chapter Two by discussing the role of law in creating and changing
social meaning. Drawing on work from interpretive legal studies, I show how and
why law reform was a powerful tool for mobilizing communities and changing
cultural understandings about rape. I briefly discuss the history of feminist rape
law reforms that evolved out of second-wave U.S. feminism. In their initial foray
into rape law reform, feminists adopted and adapted mainstream political
language to make claims about sexual assault that did help them communicate
their concerns to a wide policy and lay audience, and to achieve some stunning
legal successes. Though discussions about legal rights and responsibilities could
not encompass the feminist critique of rape, it did provide a way to talk about
justice that was a better fit than the punitive language and tactics available
through the criminal law. Indeed, law reform framed in these broader terms did
have many of the positive benefits described by legal mobilization and feminist
theorists.

Having outlined why law matters at symbolic and concrete levels for
feminists concerned about rape, Chapter Three focuses on how the Attorney
General’s Guidelines and state court decisions define sexual predators for the
purposes of registration and community notification. In Chapter Three I look
closely at Megan’s Law to show that these legal institutions responded to many of
the challenges posed by rape law reform by co-opting and distorting feminist
rhetoric about rape law reform. Interviews with activists demonstrate that these

legal practices attack the rape law reforms advocated by feminists and may have
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significant unanticipated effects on reporting and processing of rape complaints.
This chapter shows that Megan’s Law offers new interpretations of rape and sex
offenders that logically would make it a priority for feminist anti-rape advocates
to resist, but that the law was couched in rhetoric and forms that were
traditionally associated with progressive, feminist reforms.

In Chapter Four I begin to explain the silence of rape care advocates by
turning to the discursive production of sex offender identities. In particular, I
focus on how feminist theories about rapists were adapted by mainstream
researchers to develop two opposing models of sex offenders: the “accidental
offender” and the “pathological predator.” These models had some connection to
feminist theory, but were altered almost beyond recognition by psychologists and
criminologists. As law has become increasingly important to the anti-rape
movement and feminist theories have been marginalized, these legally-
sanctioned discourses were internalized and reinforced by movement activists. In
these conversations, feminist goals and arguments were quickly overwhelmed by
the priorities of law enforcement institutions and personnel. Without an
alternative language to talk about sex offenders, advocates have only a limited
and politically ineffective vocabulary to explain their objections to the sexual
predator stereotype revived by Megan’s Law.

Chapter Five looks at the political context of anti-rape work, examining
how the turn to law reform shaped the development and daily operation of
contemporary rape crisis centers. Locked into resource-draining entanglements
with law enforcement and state funding agencies, centers have few institutional

resources to engage in policy analysis or reform. Furthermore, the eclipse of
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feminist ideology by a crisis intervention, social service model has isolated rape
care advocates from the broader progressive community and eliminated the
critical consciousness about law and social meaning that motivated feminist law
reform in the 1970s.

Chapter Six draws together my conclusions about why feminists are silent
on Megan’s Law, emphasizing the political and ideological effects of the turn to
law. In addition to making policy recommendations, I sketch out directions for
future research on Megan’s Law and on the intellectual and political history of

the anti-rape movement.
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CHAPTER 2—RESEARCH CONTEXT

In the dissertation I identify three areas where the constitutive and
problematic relationship between feminism and law contributed to the
emergence of Megan’s Law. First, I examine the use of law to manipulate the legal
and cultural meanings of rape. Second, I trace the transformation of discourse
about sex offenders in the wake of rape law reforms. Third, I demonstrate the
political effects of law reform on the anti-rape movement. In doing so, I develop
an approach that charts the political, intellectual, and legal trajectory of one law
reform movement, and the use of sexual violence as a vehicle to contest meanings
about sexuality, power, and social control. Looking at Megan’s Law, I believe,
helps us to see more clearly how identities and movements are shaped by the
legal categories that they invoke, engage, and resist.

My project then is not to assess the accuracy of its depictions or efficacy in
controlling sexual violence, but rather to use Megan’s Law as a window onto how
contemporary U.S. culture “sees” sexual violence.z How did Megan’s Law come
to be a widely accepted interpretation and representation of sexual violence,
replacing feminist analyses that were the basis for rape law reform for over
twenty-five years?

I begin with a brief introduction to the mutually constitutive relationship
of law and cultural meaning, emphasizing law as a tool for social change and for

social control. Theorists associated with critical legal studies and legal

12 For Joseph Gusfield, the public character of law illuminates a society’s understanding of the
world and of the construction of the “facts” upon which law is based. “In stating a general set of
principles as publically [sic] held norms, laws grant an orderliness to the diversity of behaviors
that enable us to ‘se¢’ a society,” (1981, 142).
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mobilization offer provocative insights about the potential and limitations of law,
especially for thinking about how law affects the three main issues the
dissertation investigates: the legal, symbolic, and political effects of law in social
movements. I then provide an overview of law in the feminist anti-rape
movement, illustrating that activists shared and anticipated many of the concerns
that have preoccupied scholars of law and social movements. The chapter
concludes with some notes on how the methodology of the project is shaped by

the theoretical priorities I have outlined here.

Law and social meaning

The idea that law has symbolic as well as practical functions is well-
established (Brown 1995; Cohen 1979; Crenshaw et al. 1995; Edelman 1988;
Handler 1978; Scheingold 1974). Law serves as a widely shared cultural
framework through which experiences, categories, and events are interpreted—in
the words of anthropologist Clifford Geertz, as “part of a distinctive manner of
imagining the real” (1983, 173). Law is created and invested with meaning
through the interaction of political, historical, and economic concepts, systems,
and positions. These positions, which may appear invisible or impartial,
represent particular ways of seeing the world that facilitate some approaches or
responses to law while rendering others unintelligible (Minow 1990; Reiman
1996; Silverstein 1996), and that systematically privilege some groups over others
(Balbus 1982; Klare 1982; MacKinnon 1989). Law is thus channeled through
institutions, forms, and ideologies that simultaneously circumscribe and

communicate its power.
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Law plays a pivotal role in creating our sense of the world in which we live.
‘In his analysis of this role Robert Cover includes not only explicitly legal forms
but also the process through which those forms are constituted and given
meaning.

The student of law may come to identify the normative world with the professional
paraphernalia of social control. The rules and principles of justice, the formal institutions of
the law, and the conventions of a social order are, indeed, important to that world; they are,
however, but a small part of the normative universe that ought to claim our attention. No set
of legal institutions or prescriptions exists apart from the narratives that locate it and give it
meaning. ... Once understood in the context of the narratives that give it meaning, law
becomes not merely a system of rules to be observed, but a world in which we live (Cover
1983, 4-5, citations omitted).

Within this narrative context, law can take on a plurality of meanings.

Sally Merry Engle describes what she calls “the discourse of law” as

neither internally consistent nor unambiguous.... It is an intricate, historical accretion of
rules, punishments, categories of behavior, and practices which reflect changing notions of
crime, individual and environmental causes of behavior, the responsibilities of the state for
social life, and do forth. Its ambiguities, inconsistencies, and contradictions provide multiple
opportunities for interpretation and contest (Merry 1990, 9).

Even though law is indeterminate and subject to multiple interpretations,
it is not therefore either meaningless or powerless. For Merry, law’s power is not
only in “the imposition of rules and punishments but also ... its capacity to
construct authoritative images of social relationships and actions, images which
are symbolically powerful” (Merry 1990, 8). Joseph Gusfield similarly argues that
the particular power of law is “not only in its manifest language but also in the
metaphorical symbolism of its latent meanings. It is as seen semiotically, as part
of a set of verbal and nonverbal signs and signals, that law possesses a mythical
property and its promulgation becomes public ritual” (1981, 113).

The public rituals related to meaning-creation include the perceptions and

expressions of needs, rights, claims, disputes, and remedies (Bumiller 1988;
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Ewick and Silbey 1998; Felstiner, Abel, and Sarat 1980-81; Mather and
Yngvesson 1980-81). In the more expansive view of law advocated by scholars of
law and/in society,s law creates and reflects systems of meaning, permeating
individuals’ lives and community norms in ways that may or may not be visible to
those whom it affects (Merry 1990; Nielsen 2000; Sarat and Kearns 1993b).

But attention to the constitutive power of law in society does not require
inattention to its coercive or violent elements. Theorists as different as Robert
Cover (1992), Catharine MacKinnon (1987), and Jonathan Simon (1997) argue
that law is premised on power, that it creates the social conditions for violence,
and that it expresses that violence through formal legal mechanisms such as
police procedures, criminal sanctions, policy-making, and judicial decision-
making.4 As I discuss later in this chapter, the connections between the symbolic

and material effects of law are particularly compelling in crime control policy.

13 Ewick and Silbey persuasively challenge what they see as the reification of the concepts of law
and of society inherent in the “law and society” rubric:
Even as it has opened up some lines of inquiry, the ‘law and society’ question has
necessarily foreclosed others.... It relies for its intelligibility on a horizon of
certainty: a set of terms that are accepted as self-evident and that frame the
central problem. For instance, the ontology implied in the pairing of ‘law and
society’ assigns to the law a distinctive, coherent, and recognizable form,
independent of society. Similarly the conjunction ‘and’ assumes a more or less
clear boundary demarcating the two spheres of social life.... In other words, in
denying legality the conceptual distinctiveness that is linguistically implied in the
phrase ‘law and society,” our theoretical question shifts away from tracking the
causal and instrumental relationship between law and society toward tracing the
presence of law in society (1998, 34-5, emphasis in the original, citations
omitted).
14 Cover, for example, says that
legal interpretation takes place in a field of pain and death.... Legal interpretative acts signal
and occasion the imposition of violence on others.... Interpretations in law also constitute
justifications for violence which has already occurred or which is about to occur. When
interpreters have finished their work, they frequently leave behind victims whose lives have
been torn apart by these organized, social practices of violence. Neither legal interpretation
nor the violence it occasions may be properly understood apart from one another. This much
is obvious, though the growing literature that argues for the centrality of interpretive
practices in law blithely ignores it (1992, 203-4).
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Yet the pervasiveness of law does not mean that it is entirely unbounded.
Though indeterminate, the forms of law matter and are not all-encompassing or
infinitely malleable. Law requires a way of seeing and interpreting the world that
is dependent on and reinforces legal conventions. Legal forms shape perceptions
of the world at the same time that they are shaped by use, by what Martha Minow
describes as “the possibility that our very process of sorting [problems into law]
may stretch some categories, contract others, or even require us to invent a new
box for what we cannot yet classify” (1990, 8). Sarat and Kearns further describe

this constitutive interaction between law, life, and use:

Law is continuously shaped and reshaped by the ways it is used, even as law’s constitutive
power constrains patterns of usage. Law in everyday life is, in this sense, both constitutive
and instrumental. The possible variations in practice are situationally circumscribed; there
are, for example, a limited number of available meanings within any setting. Thus, “[While
the law may be a resource, a tool available for all sorts of uses, the ways in which it is put to
use are constrained by ... conventions, ways of doing things that relate to courts, lawyers,
litigation, claims of right, precedent, evidence, judgment. ... [W]hat is done in the name of the
law is constrained by a world of its own creation,” (1993a, 55, citations omitted).

Law is a normative force that melds symbols, stories, and visions into a
public statement about social ideals that is backed by the physically coercive
power of the state. This ability to “see” a society through its laws thus makes law
and legal institutions useful lenses through which to examine the articulation and
transformation of beliefs, concepts, and institutions.

But asserting that law has this kind of power and understanding how that
power works are different tasks. Two different approaches to the study of law and
social movements raise serious questions about the extent to which law can be
used to deliberately re-shape public perceptions, social norms, and legal
practices. Some legal theorists point to law’s pre-existing priorities and

procedures as inhibiting progressive social change. Other scholars working on

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



29

quantitative impact studies similarly cite law’s ineffectiveness at making social
change. For very different reasons both groups point to significant questions
about the capacity of law to create progressive social change along lines

designated by reformers.

Law and social movements

Questioning law’s power

The school of critical legal studies (CLS) that emerged in the 1970s is
typically described an intellectual movement that attempted to apply insights
from leftist theories into legal studies and the legal academy.s Drawing on
intellectual sources ranging from the legal realists to the Frankfurt School to
Marxist theory, scholars affiliated under the loose rubric of CLS described legal
forms as inherently artificial, legal processes and institutions as biased in favor of
politically powerful groups, with even favorable decisions producing only
incremental, unsatisfying changes in legal or social systems (Balbus 1982; Gabel
1984; Galanter 1974; Kennedy 1982; Klare 1978; Tushnet 1984).

In contrast to the understandings of law and social meaning discussed
above, where legality is an organic part of the fabric of everyday life and law
provides opportunities for resistance as well as repression, CLS scholars

acknowledge the constitutive role of law in social, political, and economic life but

15 For overviews of the central arguments of critical legal studies, see Gordon (1984), Kairys
(1982), Kelman (1987), and Unger (1983). Though in a recent article on the history of CLS Mark
Tushnet, himself one of the foremost scholars associated with CLS, rejected this general
description and instead opted to describe CLS as “a political location for a group of people on the
Left who share the project of supporting and extending the domain of the left in the legal
academy,” which does not require or produce “any essential intellectual component,” (Tushnet

1991).
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only as a source of alienation and—at best—false consciousness. Peter Gabel, for

example, asserts that

the characterization of ‘rights-bearing citizen’ has the intended effect of erasing the concrete
and common reality in which we act on desire and replacing it with a blank and disembodies
reality comprised of what we might call ‘empty vessels’ who act only insofar as they have been
filled with ‘rights.’ Tt is this empty-vessel quality of the ‘rights-bearing citizen’ that represents
‘in law’ the anonymous, absence-of-being quality of the alienated role-performance (1984,
1576)

Given this understanding of law, it is not surprising that CLS scholars were
not strong proponents of the use of law and courts to achieve social change.
These concerns challenged dominant liberal ideas about whether courts could,
would, and should adopt radical change.

This research forced a reconsideration of the optimistic studies of law and
social movements that were the norm in the post-Brown v. Board of Education
era (see, for example, Casper 1976; Chayes 1976; Kluger 1976; Vose 1959).
Research on the implementation of social change also pointed to limits on law
and courts. Though typically arising from very different epistemological and
methodological commitments than those employed by critical legal scholars,
quantitative impact studies also raised serious questions about the use of law by
social movements.

Analyses of reform have long provided evidence that law is a limited and
unpredictable tool for social change. Scholars have pointed out problems such as
institutional limits on what courts can do to enforce their decisions (Horowitz
1977), formal and informal resistance to implementation (Handler 1978), the
modification of court decisions by legislative and executive branches (Melnick
1994), and counter-mobilization in the wake of controversial decisions

(Rosenberg 1991).
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These studies generally adopt a “top-down” approach in which the
effectiveness of law is measured by the effect of judicial decisions on interested
groups and by compliance with court-ordered actions. In their study of judicial
“implementation and impact” for example, Johnson and Canon (1984) define
these terms as

the behavior following a court decision ... [W}hen we discuss ‘impact,” we are describing
general reactions following a judicial decision. When we discuss ‘implementation,” we are
describing the behavior of lower courts, government agencies, or other affected parties as it
related to enforcing a judicial decision. When we discuss what many would call
‘compliance/noncompliance’ or ‘evasion,’” we are describing behavior that is in some way
consistent or inconsistent with the behavioral requirements of the judicial decision (14-5,
italics in original).

This is a significantly different approach than the law and society
understanding about how legality saturates the very social and political
experiences that make law meaningful.

In what is probably the most influential quantitative assessment of law
and social change, Gerald Rosenberg’s book The Hollow Hope (1991) points to
institutional and political limitations on courts and law that hamper the
implementation of legal remedies, provide fodder for counter-mobilization, and
demand significant resources as evidence that courts are a poor choice for groups
seeking social change. Rosenberg frames the central questions about law and
social change as, “To what degree, and under what conditions, can judicial
processes be used to produce political and social change? What are the
constraints that operate on them? What factors are important and why?” (1991,
1). He includes in his empirical study evidence about both the direct and the
indirect effects of judicial action, operationalized respectively as “whether the

change required by the courts was made,” and “by inspiring individuals to act or
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persuading them to examine and change their opinions” (1991, 7). In this model,
Rosenberg assumes that law and legal decisions have a top-down effect, using
landmark cases (notably Brown v. Board of Education and Roe v. Wade) as the
starting point to test the capacity of law to make change. Rosenberg provides
persuasive evidence against law reform as a useful tactic for social movements,
and ultimately finds that courts are a deeply constrained set of institutions that
cannot create significant reform due to institutional and procedural limitations
concerning justiciable claims, lack of political support for controversial decisions,
and inability to implement and enforce decisions.

Given these constraints, Rosenberg concludes that “U.S. courts can almost
never be effective producers of significant social reform” (1991, 338, italics in
original). This critique of litigation leads Rosenberg to describe “courts ... as “fly-
paper’ for social reformers who succumb to the ‘lure of litigation’ (1991, 341). He

asserts that

courts also limit change by deflecting claims from substantive political battles, where success
is possible, into harmless legal ones where it is not. Even when major cases are won, the
achievement is often more symbolic that [sic] real. Thus, courts may serve an ideological
function of luring movements for social reform to an institution that is structurally
constrained from serving their needs, providing only an illusion of change (Rosenberg 1991,

341).

Rosenberg’s conclusion is reminiscent of the cautions urged by theorists
associated with CLS. These authors cautioned that law was inherently
conservative, protecting the interests of entrenched elites. In this understanding,
insurgent political movements were in danger of being distracted by endless legal
battles that could at best only produce marginal improvements—a warning that
resonates strongly (though for different reasons) with Rosenberg’s conclusion

about the “fly-paper Court.”
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Together these research traditions provide a strong critique of the
foundations and effectiveness of legal power. The challenge these findings pose to
research on social movements and law has been taken up most visibly by recent
scholarship loosely grouped under the heading of legal mobilization. These
scholars employ a notion of law that draws on and elaborates theories about the

constitutive role of law in social meaning through empirical investigation.
Interpretive research on law and reform

The influence of CLS and challenges from quantitative social scientists
have helped shape current research on law and social movements. In this section
I draw on recent studies that have attempted to bring together the critical
theoretical insights of the law and society movement with empirical research to
document the effects of social change through law reform.s The research that I
discuss in this section shares several common premises: that law is both a source
of social control and of resistance; that both formal and informal actors are
sources of legal interpretation that have meaningful effects for how law is
understood and applied; and that law has the power to change behavior,
communicate meaning, and organize constituencies through legal symbols and
channels that are nevertheless limited and contingent. The authors generally
employ an interpretive approach to legal studies that employs empiricism as a
method of analysis but does not rely on it exclusively. Interpretive research on

law and social movements addresses three central questions that are pertinent to

16 T acknowledge but do not agree with those critics who charge that empiricism is incompatible
with and even counterproductive to developing a critical approach to law (Garcia-Villegas 2003;
Trubek and Esser 1987).
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this study of rape law reform: what methods best capture the effects of law in
social movements? What are the uses of law in movements for change? And how
does law shape the development of these struggles?

The research on law and social movements that I review here does not
represent the whole of the field, nor every approach or concern within studies of
law and social movements. Rather, I concentrate on those studies that emphasize
the interaction of symbolic and concrete elements of legal tactics, and those that
examine the production and effects of legal ideologies in social movements.
Following Geertz in “Ideology as a cultural system,” I define ideology broadly and
non-pejoratively as “the attempt ... to render otherwise incomprehensible social
situations meaningful, to so construe them as to make it possible to act
purposefully within them,” as “maps of problematic social reality and matrices
for the creation of collective conscience” (Geertz 1973, 220). Law and legality play
a pivotal role in shaping reform movement ideology, and in determining the
range of viable responses by legal institutions. This interpretive turn in legal
studies is particularly helpful in exploring how the interaction of law and politics
shapes legal, symbolic, and political consequences of legal mobilization.

Method
To assess the impact of law conceived more broadly than compliance and

implementation alone, scholars working on law and social movements generally
employ a methodological approach that is variously called a “bottom-up” or
“decentered” approach to law. This bottom-up approach starts with many of the
premises discussed in the first part of this chapter—that law is an intrinsic part of

the creation of social meaning, that law is created through the interaction of the
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symbolic and the real, that law is shaped not only by formal legal rules and
policies but also by the participation of individuals and groups who bring cases
and grievances to the courts (Ewick and Silbey 1998; Milner 1987). Given the
centrality of individuals and groups that help define the reach and scope of law,
the decentered view that dominates legal mobilization scholarship begins not
with formal law or court decrees, but rather “the process when ... desires or wants
are transformed into demands” (Zemans 1983, 694).

This model challenges the “top-down” approach to law and courts in social
movements exemplified in Rosenberg’s work. In contrast, the interpretive
approach portrays law and culture as mutually constitutive elements, existing in a
relationship where meaning arises from both the symbolic and the physically
coercive power of law. Researchers working from this model have a very different
set of understandings that guide the creation and investigation of research
problems. In The common place of law, Patricia Ewick and Susan Silbey offer a
useful sketch of how these different intellectual priorities inform a law and

society research agenda:

Rather than imagining law as existing apart from social relations (i.e. so-called natural law) or
conceiving of it as produced solely by groups of powerful law ‘makers’ (i.e. the positive law of
legislatures, and common law of appellate courts), much law and society research portrays
law from the ‘bottom up’ as a continuing production of practical reason and action. This
research provides a view of law emerging from the routine, often discretionary, encounters
among professional and nonprofessional actors. It depicts a legal system with numerous
actors, involved in diverse projects, employing different legitimating discourses, material
resources, and political power to achieve a wide range of goals. Emerging from these
interactions, the practices and ideals to which the term ‘law’ might be applies are
understandably variable, complex, and sometimes contradictory (Ewick and Silbey 1998, 19).

In this understanding, law provides a powerful frame to understand how
social meaning—from the mundane to the profound—is repeatedly constituted

and contested. Michael McCann’s study of pay equity struggles, one of the most
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