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ABSTRACT OF THE DISSERTATION

Toward a Feminist Theory of Liberty

by BETH KIYOKO JAMIESON

Dissertation Director:

Professor Gordon Schochet

In response to feminist legal scholars who have consistently overlooked questions of
liberty in their nearly universal focus on issues of equality, I propose and examine a new
feminist theory of liberty. This project contributes to feminist scholarship, as well as to
the broader realms of political theory and legal philosophy. In chapter 2 I explain the way
feminist legal scholars understand liberty and equality as dichotomous concepts, and how
they exalt equality and overlook liberty. In chapter 3 I show that “liberty” is not
synonymous with caricatures of liberalism, and must extend traditional definitions while
acknowledging lived experience. I reject the distinction between negative and positive
liberty in favor of a more complex, contextual, and contingent notion of freedom. Chapter
4 details the theoretical and methodological concerns involved. I pay careful attention to
language used in legal struggles as I examine three aspects of liberty: identity, privacy, and
agency. In the following three chapters I examine each aspect in the context of a specific
legal dispute. Chapter S reconsiders the role of identity in equal protection doctrine.

Chapter 6 discusses the limits of privacy in parental rights disputes arising from surrogacy
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and sperm donation contracts. Chapter 7 examines the demands of agency in the case of a
battered woman who did not leave her abuser. All three case studies focus on conflicts
that occur in legal settings; all illuminate the nuances of a feminist theory of liberty as they
show how traditional conceptions of liberty are inadequate. None of the case studies
determines how liberty interests should be manifested; all explore the theoretical
skirmishes and political disputes around the boundaries of the concept. These studies
show the political importance of liberty as both a substantive value and a component of
procedural justice. These ramifications are discussed in chapter 8. The goal of this
project is not a conclusive and concrete definition, but an open set of theoretical questions
provisionally answered by contextual and contingent principles. This new theory of liberty
will be useful for political theorists who seek to understand the liberty-equality dilemma in
a different way, as well as for legal scholars and practitioners in search of equal justice

under the law.
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1

Introduction

For nearly 2,000 years, concern about liberty has been an unavoidable and central focus of
moral and political discourse. But now, as increasing numbers of feminist scholars have
turned their attention to the law, the realm of liberty — a central element of legal
philosophy as well — has been neglected. Although feminist scholars’ examinations of
legal doctrine, interpretive politics, and experiential accounts have been extraordinarily
useful to students of the legal forum, the absence of an explicit concern with liberty is
troubling. A new approach to liberty is needed, one which will be valuable to political
theorists, legal scholars, and practitioners concerned with the treatment of minorities in
American democracy — indeed, all those who care about “equal justice under the law.”
The goal of my dissertation is to describe and explore a progressive, contingent, feminist
theory of liberty.

This project has three parts. The first part, in chapter 2 (“The Liberty-Equality
Dilemma: Feminist Theory’s Fatal Flaw™), examines the work of feminist theorists and
jurisprudential scholars, and seeks to show that in their work there is an implicit
assumption of a dichotomous — even combative — relationship between equality and

liberty.! These theorists seem to assume that, in the course of political action, one must

ISee, for example, Catharine MacKinnon’s work on pornography and sexual
harassment (in Feminism Unmodified: Discourses on Life and Law. Cambridge, MA:
Harvard University Press, 1987); Mari Matsuda’s critical race scholarship (in “When the
First Quail Calls: Multiple Consciousness as Jurisprudential Method” Women's Rights
Law Reporter 11(1): 7-10, Spring 1989); Christine Littleton’s writings on equality theory
(in “Equality and Feminist Legal Theory” University of Pittsburgh Law Review 43(4):
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choose to pursue either the interests of equality or the interests of liberty. And these
feminist scholars almost always choose to focus on equality, as they often have accepted
the observation that “women cannot be free unless we are equal.” This attention to
conceptions of equality is important, and theoretical understanding of equality has
developed significantly in the last decade. It is now generally accepted that equal political
and legal treatment of women should not depend on proof that women are “the same” as
men — that is, sameness (political, moral, legal, physical) is no longer a logical
requirement for being treated equally. However, it is striking that these more
sophisticated conceptions of equality have not provoked a swell of interest in further
defining and refining notions of liberty.

I examine the works of a sampling of feminist legal scholars as they focus on the
foundational question: What is (included in, meant by, the appropriate methodology for,
the goal of) feminist jurisprudence? I explain how they dichotomize the liberty-equality
relationship and disregard liberty. I am less concerned with why they exalt equality and
denigrate liberty — rather, my argument begins with an explication of how they do it.
Responses to liberty tend to fall into three categories. First, some theorists equate liberty
with the straw men of liberalism. Second, some scholars seem completely unconcerned
with liberty — their work makes no mention of the word or the concept. And third, when
some feminist legal scholars do discuss issues of liberty in women’s lives, their focus is

generally on reproductive rights. This is certainly an important ethical realm, yet its narrow

1043-1059, Summer 1987); and Robin West on women’s happiness (in “Jurisprudence
and Gender,” in Patricia Smith (ed): Feminist Jurisprudence. Oxford, England: Oxford
University Press, 1993, pp 493-530).
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focus is striking. Liberty is broader than and conceptually prior to decisions about
procreation and sexual expression. That is, we cannot have reproductive freedoms unless
we are free people.

A new feminist theory of freedom is needed, for which scholars must theorize
conceptual bases and examine practical political consequences. Feminist scholars need to
theorize freedom in its many and varied manifestations. Let me emphasize that much
important feminist scholarship has addressed issues relevant to liberty. Theorists have
worked around the boundaries of the concept; but they have rarely (very rarely) drawn
explicit links to conceptions of liberty nor have they often stated a commitment to the
values liberty implicates. My thinking on these subjects has been much influenced by a
number of other works that address the relationship of feminist theory and legal studies
(even as they bypass specific attention to liberty), including Mary Joe Frug’s work on the
legal meanings of female bodies, Martha Minow’s insightful discussions of difference,
Ruth Colker’s discussions of pedagogy and methodology, Patricia Williams’ explorations
of the intersections of life and law, and Joan Scott’s arguments about equality and
difference.? These feminist scholars have made important contributions, but, in the

absence of an explicit concern with liberty, their works falter. I argue in this chapter not

*See, for example the following works (which are only a sampling of these
theorists’ scholarship): Frug, Mary Joe: “A Postmodern Feminist Legal Manifesto,” in
Postmodern Legal Feminism. New York, NY: Routledge, 1992, pp 125-153; Minow,
Martha: Making All the Difference: Inclusion, Exclusion, and American Law. Ithaca, NY:
Cormnell University Press, 1990; Colker, Ruth: Pregnant Men: Practice, Theory. and the
Law. Bloomington, IN: Indiana University Press, 1994; Williams, Patricia J.: The Alchemy
of Race and Rights. Cambridge, MA: Harvard University Press, 1991; Scott, Joan W.:
“Deconstructing Equality-Versus-Difference: Or, the Uses of Poststructuralist Theory for
Feminism,” in Hirsch, Marianne and Evelyn Fox Keller (eds): Conflicts in Feminism. New

York, NY: Routledge, 1990, pp 134-148
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that the conventional ordering of liberty and equality should be reversed: it is not enough
to change mantras, to begin chanting “women cannot be equal unless we are free.”

Rather, a new approach to liberty is needed — one which is grounded on an understanding
that liberty and equality are not necessarily antithetical, and that a more elegant,
contingent, and nuanced conception of liberty is important for the theory and practice of
feminist scholarship. My dissertation explores and describes the conceptual and
substantive boundaries of this new approach to liberty.

The second part of this project is an attempt to move beyond the liberty-equality
dilemma. If liberty is not defined only in opposition to equality, how should it be
understood? In chapter 3 (“Contexts and Contingencies: Understanding Canonical
Conceptions of Liberty”) I show that liberty is not synonymous with the caricatures of
liberalism advanced by its opponents. Using examples from the treatment of liberty in
Western political thought, I demonstrate that (1) liberty’s premise of autonomy does not
demand that individuals be atomistic, selfish, and hypercompetitive; (2) liberty means more
than the mere absence of restraint; and (3) the popular distinction between positive and
negative liberty misrepresents the real threat to freedom — the exclusion of individual
conscience from politics. Rather than picking up past definitions of liberty whole cloth, I
examine some traditional conceptions® of liberty to show that, historically and

theoretically, the conception is much more complex than often acknowledged. In order

3T use examples from the writings of Thomas Hobbes (Leviathan), John Locke

(Second Discourse), Jean-Jacques Rousseau (The Social Contract), Karl Marx
(“Manifesto of the Communist Party” and “The German Ideology”), and John Stuart Mill

(On Liberty). I do not attempt or intend to provide a sweeping survey of their works, or
even of their notions of liberty. Rather, I cite specific instances from their works in order

to support my arguments about liberty.
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for a rich understanding of liberty to be useful — to be more than an academic curiosity
— it must be theorized and understood in the context of women’s and men’s lives. Old
notions of liberty are sometimes susceptible to charges of irrelevance because they rely on
abstractions and do not make explicit their connection to politics. Useful theory demands
concrete applications; a feminist theory of liberty must be grounded in lived experience.
Some critics might caution that too much emphasis on experience can turn a theoretical
enterprise into a series of piecemeal observations. But the way to avoid this is feasible: a
useful feminist theory of liberty combines a grounded examination of context with an
appeal to more generalizable, guiding principles. These principles of liberty function as
guideposts, helping us to remain focused on some ethical precepts as we navigate legal
conflicts of liberty. But we must also be careful to rein in the principles. General
observations and standards can become oppressive if they are imposed thoughtlessly and
without regard for the nuances of context. Applications must depend on the contingencies
of the situation: all women’s experience is not identical, and liberty cannot be imposed or
deployed uniformly. Therefore, a feminist theory of liberty will combine elements of the
old and the new. It will not rely on the atomistic individual, it will go beyond the absence
of restraint, and it will not attempt to crudely separate positive and negative notions of
freedom. Liberty demands both limits on governmental interference with self-regarding
actions and reform of institutional structures to encourage and nurture freedom.
Contemporary treatments of liberty tend to collapse into discussions of rights, but this
project is much broader. I suggest that a feminist theory of liberty must be contextual,

principled, and contingent.
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In the third part of this project I refine my suggestion that, rather than a new,
limited definition of liberty, a more useful conception would be based on an open set of
principles and questions, which are simultaneously reflective of past political theory and
grounded in lived experience. I propose three of these contingent principles, all premised
on a commitment to autonomy, in chapter 4 (“Principles of Liberty: Theoretical
Explorations and Practical Considerations™). They are: (1) The Identity Principle — that
individuals should be able to define themselves as they wish, and that such definitions are
not mutually exclusive, permanent, or of fixed meaning; (2) The Privacy Principle — that
individuals have the right to control their bodies, and that the state should not force
individuals to act against their (declared) wills in ways that compromise standards of
human dignity; and (3) The Agency Principle — that individuals have the right to make
their own decisions about how to live their lives, that individuals must be assumed to be
capable of making ethical decisions, and that social reprobation (well-intentioned or not)
must not inhibit the decision-making process.

Chapter 4 introduces the theoretical and methodological concerns driving in-depth
examinations of these three principles. Iuse a nontraditional method of reading and
interpreting to explore the notion of liberty in actual legal settings. That is, I show that a
new, useful conception of liberty can be found or understood by paying close attention to

the language used by “objects™ in legal struggles. I approach this through a method

‘By “objects” I mean individuals involved in legal conflicts. I am aware of the
political dangers of naming people “objects,” but I think that they function in legal
discourse in precisely that way. The notion of liberty is necessarily related to
marginality—insiders and power players (subjects, if you will) are not often in need of
transgressive, reactive tactics.
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informed by the work of James Boyd White® and Clifford Geertz.® Unlike other cursory
treatments, close readings of court transcripts, analysis of judicial reasoning, and private
narratives of lives intersecting with law’ reveal meaning in the interstices of
communication. There is as much to be learned about liberty by what is not articulated as
by what is said. This is, of course, intrinsically problematic.® Part of my argument is that a
great danger to liberty is posed by commentators imposing their own interpretations on
the experiences and perspectives of others (for example, the problem of ascribing “false
consciousness”). Yet in this project, the process of discovery is part of the substance of
this new approach to “liberty.” In order to understand the theoretical dimensions of
liberty in practical politics, each principle is explored in a specific context.

In a series of three case studies I examine each of the three principles of liberty
mentioned previously: identity, privacy, and agency. Each case study focuses on one

principle of liberty in the context of a specific legal dispute. I chose to study conflicts of

* In particular, Justice as Translation. Chicago, IL: University of Chicago Press,
1990

¢ Especially: “Thick Description: Toward an Interpretive Theory of Culture,” in
The Interpretation of Cultures. New York, NY: Basic Books, 1973, pp 3-32

7 That is, narratives that intersect and bypass the legal setting. For a good example
of this see Kristin Bumiller’s thoughtful article “Victims in the Shadow of the Law” (Signs
12(3): 421-439, 1987) with its discussion of why some victims of employment
discrimination do not appeal to the law for redress.

¥There are important ethical and epistemological problems associated with this
section. Does the appropriation of personal narrative necessarily publicize the content and
make it less individual? Is it possible to include personal narratives without conquering
individual voices? Or do I risk making universal claims about a singular situation? (See
Kathryn Abrams’ “Hearing the Call of Stories” [California Law Review 79(4): 971-1052,
July 1991] for a discussion of some of these pitfalls.) This element of the dissertation is a
tightrope, treaded carefully and with great awareness of the precariousness of all this.
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law because American Constitutionalism provides an ideal context for consideration of
questions of negative and positive liberty. The force of the law illustrates both the need
for limits on state power as well as the potential inherent for institutional encouragement
of individual and group psychological and political development.” Because I want to
demonstrate the depth and breadth of the law’s influence, each case study focuses on a
different realm of legal action. The first examines a U.S. Supreme Court case in which the
standard of comparison was the Federal Constitution. The second case study involves
interpretation of state statutes as they reflect both political mobilization and underlying
community values. And the third case study explores a legal conflict that took place
almost entirely outside the view of the law. That story shows the force of law that can be
felt through its minions — local police, civil lawyers, and conventional impressions of
common law rules. These three different facets of the law, examined in three case studies,
show the limits of old notions of liberty and the possibilities of a new feminist theory of
liberty. In each of the case studies, it is my hope that careful examination of genuine legal
conflicts will shed light on how liberty functions, might function, is abused, and holds
promise. Please note that the principles of liberty were generated from within the context
of the case studies. I investigated the legal conflicts; reached contingent conclusions about
the function of liberty in its aspects of identity, privacy, and agency; formulated a general

normative principle; and concomitantly explored the value of that principle in the context

*Remember the landmark 1954 case of Brown v The Board of Education of
Topeka, Kansas. The opinion in that dispute demonstrated the combined potential of the
Court to protect negative liberty (limiting states’ ability to promote and protect
segregation) and to act in a way that values positive liberty (emphasizing the psychological
harm that results in children subjected to separate schools, and underscoring the
government’s responsibility to remedy the wrongs of segregation).
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of the legal conflict. The articulation of principles of liberty is not the end of the project,
but represents a refocus of attention on the elements of a feminist theory. It is
emphatically not my intention to present a concrete definition of the boundaries of liberty;
rather, I explore those boundaries. Neither is it my goal to articulate when liberty interests
should be asserted and for what specific purposes. Instead, through a collection of
conceptual challenges, I will illustrate a more richly textured, nuanced, contextual, and
complicated notion of liberty.

The first aspect of liberty — The Identity Principle — is investigated in chapter 5
(“But It Matters to Me: Liberty and Identity in the Shadow of Romer v Evans™) in an
examination of the conflicts between individual self-definitions and group identities in the
context of the recent United States Supreme Court decision in Romer v Evans, which
invalidated Colorado’s anti-gay amendment. I argue that identity politics, as it is usually
understood, is threatening to liberty because it masks differences within groups and
minimizes the importance of individual proclamations of identity. Beginning with the
Supreme Court’s position that sexuality is an irrelevant legal difference, I examine the
shifting boundaries of identity formation and imposition. Is identity to be found in the eye
of the beholder? Is it related to self-definition? What happens when those two (or more)
identities collide? Is there an individual responsibility to claim and proclaim all applicable
racial, ethnic, gendered identities? Why are reactions so forceful when individuals refuse

to fit their identities to stereotypes or communal definitions?'® This case study attempts to

11 am thinking here of Clarence Thomas and O.J. Simpson embracing color when
backed into a corner, of Hillary Rodham Clinton’s cookie baking snafu, and of the many
times people have asked me “What are you?” when my ethnicity was not easily discerned.
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re-frame, and I hope to answer, some of these questions, as we move beyond identity
politics. Because self-knowledge must precede the exercise of freedom, I argue that The
Identity Principle — that individuals should be able to define themselves as they wish, and
that such definitions are not mutually exclusive, permanent, or of fixed meaning — is a
necessary component of a feminist theory of liberty.

The second aspect of liberty — The Privacy Principle — is studied in chapter 6
(“Lochner Redux: Surrogate Mothers, Sperm Providers, and the Limits of Liberty”)
through the complications surrounding state regulation of surrogate parenthood. The
legal, moral, and political issues implicated in surrogate parenthood seem to be Lochner
revisited. How far can substantive due process be pushed? Where do private penumbras
end? Are there any limits to individuals’ freedom to control their bodies and the products
thereof? Many critics have argued that surrogate motherhood could not, by definition, be
a “choice” for women because of our less privileged political and socioeconomic status.
But does that mean that, when it comes to having babies, women do not have a right to
make reproductive choices? And what of the men involved in noncoital reproduction?
Are sperm providers not surrogate parents as well? What happens when a sperm donor
petitions for custody? What happens when a sperm donor is asked to bear financial
responsibility for the child? What progeny has Lochner wrought? Using two “hard cases”
— a case of a gestational mother who petitioned for custody, and the case of a sperm
donor who sought parental status — I examine the dramatic repercussions of giving
women but not men a biological justification to trump familial arrangements. I argue that
such disparity is not unjust, because liberty manifested through “privacy” is not absolute.

The limits of liberty must be drawn by a commitment to avoid the subordination of human
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dignity, not to formal equality-as-sameness. I demonstrate that full reproductive rights
can only be possessed by free people, and that liberty requires that the state not be a party
to exploitation of persons. The Privacy Principle — that individuals have the right to
control their bodies, and that the state should not force individuals to act against their
(declared) wills in ways that compromise standards of human dignity — is the logical
result.

The third aspect of liberty — The Agency Principle — is explored in chapter 7
(“Two Wrongs, Any Rights?: Intimate Violence, Agency, and the Role of Liberty”) from
the perspective of a woman victim of intimate violence who does not run from the abusive
situation immediately. I chose this situation because I am generally troubled by observers
who claim to know what is best for others (in this case, to leave the abuser immediately).
In its most basic form, freedom means being able to do what one wants in matters that
(primarily) concern one’s self. Battered women are not so unusual that they must be
deprived by society and the law of that freedom. While I do not advocate that victims
reenlist for more abuse, I do argue for observers and critics to be aware of the inherent
and inescapable complexity of relationships (even those in which power seems to be
inequitably divided). Situations of battering are not simple. Using the personal narrative
of a woman victim of intimate violence, I argue that some women do choose not to leave
a violent situation. And the fact that their reasons may be unthinkable to feminist critics
does not preclude their validity. Respect for liberty demands respect for individuals’
personal choices. I certainly do not propose that battering be treated as an inconsequential

family dispute; rather, I argue that there must be room for individual choices, no matter
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how repugnant to others.!' The Agency Principle — that individuals have the right to
make their own decisions about how to live their lives, that individuals must be assumed to
be capable of making ethical decisions, and that social reprobation (well-intentioned or
not) must not inhibit the decision-making process — incorporates these concerns in a
feminist theory of liberty.

I chose these three case studies as a way to further examine how liberty interests
might be articulated and performed. It is my hope that, through the discussion of chapter
8 (“Toward a Feminist Theory of Liberty”), the contours of a feminist theoretical
definition of liberty will emerge in the connections and in the interstices of the principles
presented. Modern definitions of liberty are generally clear and consensual at the center
(for example: that the sale of human organs is impermissible; that prior restraint on
political speech hobbles the democratic process), but disagreements arise as the limits of
liberty are pushed. The contextual studies examine hard cases — situations in which the
liberty principles are required to guide us in making difficult ethical and political
judgments. In judging, my goal is not to unduly limit the meaning and significance of
liberty, but instead to focus on theoretical skirmishes and political disruptions around and
between the boundaries of the concept. By demonstrating how liberty can prevail in
difficult disputes, I show the importance of a new feminist conception of liberty. But this
is not a simply theoretical project. [ argue that the naming of a liberty interest is a

political action — a verbal stand-and-be-counted — an assertion of personhood.

! Think of the prurient and puritanical reactions to varied types of
(nonprocreative, heterosexual) sexual expression. See Pat Califia’s article “Feminism and
Sadomasochism” (Heresies 123:4, 1981) for an interesting complication of these issues.
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I must emphasize that this is very much intended as a “feminist” project. The fact
that the substantive material does not focus only on women or on reproduction does not
mean that my concerns have left the realm of feminism for a generalized, fuzzy,
progressive politics. The theoretical and practical concemns of feminism, of course, are not
inherently restricted to women. In contrast, feminism involves a special sort of critical
thought, committed to resist patriarchy in all its manifestations, and grounded in a vision
of justice. My arguments in the dissertation aim to go beyond gender-specific policy
problems while simultaneously asserting that gender is a social category that cannot be
transcended. Feminism, to me, is about choices, not restrictions — it is enmeshed in
liberty interests. And the examination of individual experiences and individual voices will
more richly illustrate and give testament to the diversity of life.

So, in response to feminist legal scholars who have consistently exalted equality
and ignored liberty, [ say: Understand the liberty-equality relationship in a different way.
Know that they are not necessarily opposed; indeed, liberty is no threat to equality. More
instances of individuals claiming liberty interests demonstrate increasing formal equality, a
manifestation of substantive equality, and political action that depends on a willingness to
accept the equal moral personhood of individuals. Liberty is in part a function of equality,
but more importantly, a partner to it. Both are driving us toward the same thing — a
recognition of the value of individual human dignity in all its diversity. This dissertation
illustrates some of the reaches of liberty, equality, dignity, and diversity, and their
connections to justice. Again, my goal is not to construct an architectonic feminist theory
of liberty, but to present, explore, and defend some contingent, contextual, feminist

principles — The Identity Principle, The Privacy Principle, and The Agency Principle.
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Indeed, substantively, methodologically, and theoretically, this is an exploration, which, I

expect, will move us toward a feminist theory of liberty.
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2
The Liberty-Equality Dilemma:

Feminist Theory’s Fatal Flaw

In the early days of second-wave feminism, focus was on women’s liberation — on freeing
women (and men) from destructive social roles and expectations. Those were the days in
which models of femininity were encouraged to stand up for themselves, when possibilities
of freedom from rigid gender roles were embraced. It was about shrugging off the limits
of the past and turning toward the liberated promise of the future. But later in the second
wave, there was great criticism of these liberation feminists. They were seen to have
embraced liberal ideology to a fault — to have bought into the notion that law can
emancipate women, that changing laws will change society, that the mere presence of a
woman in the boardroom would alter institutional structures. But, in the words of Audre
Lord, what these women failed to recognize is that the master’s tools cannot be used to
dismantle the master’s house. New approaches were needed. Otherwise, other feminists
argued, there would be no progress for women. There would simply be females in grey
flannel suits, toeing the company line, protecting the status quo. Instead, they asserted,
focus on equality was required. Rather than encouraging individual women to liberate
themselves from oppressive social structures, it was necessary to concentrate on the status
of women as a group, and to remedy their inequality relative to men. Personal liberation
took a backseat to the goal of raising up the subjugated sisterhood. Literally and

figuratively, women’s lib gave way to the fight for equal rights.
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When equality (with men) became the primary goal of the women’s movement,
focus on liberty was dimmed and the promise of individual freedom for women was
muted. There were sound political reasons for this. One problem with focus on women’s
liberation was the tendency to concentrate on individual women rather than on women as
a political coalition. Focus on specific forms of sexism in women’s lives (for example, the
macho posturing of a husband who wanted his wife to meekly agree to sex on demand),
encouragement to practice consciousness-raising (an inherently individualistic method of
understanding), and support for women determined to change the conditions of their own
lives all underscore the fact that the unit of agency was an individual, not a group. I
applaud that emphasis on each woman’s ability and desire to change her own
circumstances. But, as the sole method of a political movement, it is ineffective. As long
as women are seen as a rag-tag group pursuing multiple goals through individual actions,
women are not a political force with which to be reckoned. A group of women in
consciousness-raising, encouraging each other toward the “click” of understanding
patriarchy, is unlikely to be able to effectuate substantive institutional change. If
patriarchy (rather than separate and distinct husbands, fathers, and bosses) is the problem,
then a united front of determined and dedicated women (rather than lone wives, daughters,
workers) is needed to push for a solution. And if that is the goal, then (some) emphasis on
equality for women as a group is required.

But political utility is not the only standard for judgment. Although I grant that
many of the strides made by the women’s movement are due to the efforts of a group of
women dedicated to making things better for women generally and less concerned with

their own specific and individual interests, I believe that the important value of liberty was
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lost along the way. To what does an incessant focus on group equality lead other than an
outcome that may be better for “women” but worse for the actual women participants?
Equality without liberty is an empty promise. What good is equal treatment or even equal
status if the result is a dull sameness — a gaggle of women made to walk the straight and
narrow, sacrificing their complicated identities, their potentially powerful agency, and,
ultimately, their liberty? A better solution is needed. But it must get beyond this see-saw
understanding of liberty and equality as competing and mutually exclusive values. It must
offer a way to fix feminist theory’s fatal flaw — to resolve the unsatisfactory choice for
women between being free and being equal.

Feminist scholars’ attention to conceptions of equality is important, and theoretical
understanding of equality has developed significantly in the last decade. It is now
generally accepted that equal political and legal treatment of women should not depend on
proof that women are “the same” as men; that is, sameness (political, moral, legal,
physical) is no longer a logical requirement (though it is often a legal requirement) for
being treated equally. However, it is striking that these more sophisticated conceptions of
equality have not provoked a swell of interest in further defining and refining notions of
liberty.

In this chapter I discuss the approach to liberty of feminist legal scholars. Feminist
responses to liberty can be organized into three categories: (1) disregarding (making no
mention of) the concept; (2) treating liberty as synonymous with caricatures of liberalism;
and (3) focusing only on reproductive rights, which unacceptably narrows women’s liberty
interests to those that coincide with issues of procreation. I suggest that a new feminist

theory of freedom is needed, for which theoretical foundations and political consequences
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must be examined. We need to study freedom in its many and varied manifestations. Let
me emphasize that much important feminist scholarship has addressed issues relevant to
liberty. Theorists have worked around the boundaries of the concept; but they have rarely
(very rarely) drawn explicit links to conceptions of liberty nor have they often stated a
commitment to the values liberty implicates. I argue not that the conventional ordering of
liberty and equality should be reversed: it is not enough to simply prioritize liberty over
equality, operating on the assumption that “women cannot be equal unless we are free.”
Making liberty more desired than equality will only invert the political problems and
reinforce the theoretical error of considering the concepts opposed. Rather, a new
approach to liberty is needed — one that is grounded on an understanding that liberty and
equality are not necessarily antithetical, and that a more elegant, contingent, and nuanced
conception of liberty is important for the theory and practice of feminist scholarship. In

this dissertation I introduce such a theory of liberty.

THE LIBERTY-EQUALITY DILEMMA

The liberty-equality dilemma is this — liberty and equality are assumed to be
dichotomous concepts, values that cannot occupy the same space at the same time. The
relationship between them is seen to be a zero-sum game: if more equality (whether of
substance or degree) exists, then liberty must be reduced. If liberty is vaunted, then
equality must suffer. This narrow and erroneous conception is the fatal flaw of feminist
theory. As long as the two crucial concepts are seen to be necessarily opposed, there can
be no justice for women. For justice cannot arise without values of both liberty and

equality. If you believe that there are firm limits to substantive amounts of equality and
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liberty, and that any gain in one requires lessening of the other, then you are in an
intractable position. Any gain in equality triggers a simultaneous decline in liberty; any
increase in freedoms to be exercised means that equality ebbs.

These understandings can be seen in debates about priorities of the women’s
movement. When asked hypothetically to order the values of liberty and equality, few
would give them simultaneous stress. The choice seems to be between two incompatible
presumptions: (1) that women cannot be free unless we are equal, and (2) that women
cannot be equal unless we are free. Much of feminist scholarship has concentrated on the
first proposition, and focused its attention on equality for women. Those scholars ask:
What use are freedoms when women are second-class citizens? What good are rights that
cannot be exercised because of sociopolitical inequality? Liberty is seen as the bait
dangled by patriarchal institutions bent on keeping women in second place. Freedom is
seen as an empty promise used to keep the power of women contained. The roots of the
problem are deep. As feminist legal theorist Robin West observed, the effect of the
disconnection between modern constitutional notions of liberty and individual’s interests is
pervasive:

The tension between women'’s interest and the modern interpretation of ordered

liberty is not unique to women but, instead, exemplifies a much larger and deeper

phenomenon, which is the tension, conflict, and contradiction between our
constitutional commitment to liberty on the one hand and our political commitment
to equality on the other. The conflict is not, in other words, between women’s

liberty and ordered liberty ...but between liberty and equality. Individual liberty, no
matter how construed, always comes at the cost of equality.'?

ZWest, Robin: “Reconstructing Liberty” Tennessee Law Review 59(3): 461,
Spring 1992
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This tension is particularly problematic for feminists who respond to the historical fact that
it is women who have most often been denied both liberty and equality. When we accept
the tension between liberty and equality as both true and inevitable, our ability to envision
meaningful social and political change for women is hobbled. The hopeless dichotomy
affects the way we talk about and work for equality, as well as the way we understand and
strive for liberty.

My point is this: even feminist scholars who are explicitly concerned with the
values of liberty are hampered by the unquestioned belief that liberty and equality are in
some way incompatible. When feminist theorists do discuss liberty (and this happens only
rarely), they do so in the context of reproductive rights. Liberty and its cousin “privacy”
are valued when theorists and practitioners need a way to argue for limitations on the
power of the state. When we want the state to stop controlling women or interfering in
our lives, then “liberty” is deployed. Its rhetorical power and symbolic weight (hearkening
back to the days of liberal yore) are embraced by feminists in this area. But liberty is
rarely connected to equality in this realm either. Even from the perspective of the most
infamous reproductive rights case, Roe v Wade, commentators who applaud constitutional
protection for abortion are easily divided into partisans of equality and partisans of liberty.
Those who favor liberty argue that Roe was correctly decided on substantive due process
grounds (protecting liberty); those who favor equality argue that the decision in Roe
should have been based on an equal protection claim (prioritizing equality). An example
of this kind of thinking is evident in the work of feminist theorist and legal scholar

Catharine MacKinnon. Writing about Roe, she argued:
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Arguments for abortion under the rubric of feminism have rested upon the right to
control one’s own body — gender neutral. I think that argument has been
appealing for the same reasons it is inadequate: socially, women’s bodies have not
been ours...

So long as women do not control access to our sexuality, abortion facilitates
women’s heterosexual availability. In other words, under conditions of gender
inequality, sexual liberation in this sense does not free women; it frees male sexual
aggression.
That is, according to MacKinnon, freedom for women is impossible in a situation of
inequality. Rather than basing the constitutional argument in Roe on liberty interests
articulated in the Fourteenth Amendment’s substantive due process protections, reasoning
should have begun from the perspective of equality. What is required, then, is a sea
change — without radical reconstruction of society around commitments to equality,
liberties for women only reinforce and reinscribe gender inequality. Women do not
become more free; “freedom” is simply another way to keep us tame. Theoretical
attention to freedom is considered pointless without an intervening change in the quality
and quantity of women’s equality.

In recent feminist theory, then, discussion has focused on the ways to rethink and
realize equality for women. Over the last decade, countless books and articles have been
devoted to examining the “equality-difference dilemma” — challenging the assumption
that equal treatment is reserved only for those people who can demonstrate that they are

“the same” as the norm. In the case of gender justice, it has meant requiring women to

show that we are “like” men in order to be treated similarly.

BMacKinnon, Catharine A.: “Privacy v. Equality: Beyond Roe v. Wade,” in
Feminism Unmodified: Discourses on Life and Law. Cambridge, MA: Harvard University
Press, 1987, pp 98, 99
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THE EQUALITY-DIFFERENCE DEBATE"

When constructing strategies for political engagement, feminists of all stripes
confront the equality-difference dilemma. Whether engaged in struggles for equal pay or
pregnancy leave, or fighting battles for legal recognition of same-sex partners or
reproductive freedoms, feminists find themselves pushed to address the prevailing
dichotomy between equality and difference. Do we want parity with men or do we want
to be recognized as women? Is it politically more expedient to emphasize our similarities
or to proudly reclaim our differences? The eminently quotable Catharine MacKinnon
summed up the dilemma (which she called “the sameness/difference approach™) thus:

[I]t is obsessed with the sex difference. Its main theme is: “we’re the same, we’re

the same, we’re the same.” Its counterpoint theme (in a higher register) goes: “but

we’re different, but we’re different, but we’re different.” Its story is: on the first
day, difference was; on the second day, a division was created upon it; on the third
day, occasional dominance arose....Difference is.'>

MacKinnon here underscores the ubiquity of the debate, while also pointing out its implicit

problem — sex difference. The difference of sex'S has been used to justify depriving

My discussion of the equality-difference debates is quite brief here. There are
many excellent articles and books devoted to thorough examination of the conflict. See,
among others, the following: Comell, Drucilla: Transformations. New York, NY:
Routledge, 1993, especially chapters S, 6, and 7; Bock, Gisela and Susan James (eds):
Beyond Equality & Difference: Citizenship, Feminist Politics, and Female Subjectivity.
New York, NY: Routledge, 1992; Goldstein, Leslie Friedman (ed): Feminist
Jurisprudence: The Difference Debate. Lanham, MD: Rowman & Littlefield, 1992

"MacKinnon, Catharine A.: “Sex Equality: On Difference and Dominance,” in
Toward a Feminist Theory of the State. Cambridge, MA, Harvard University Press, 1989,
p 220

'*By “the difference of sex” I mean both the biological categorization of people
into male and female (defined generally by the presence or absence of a phallus) and the
(usually coincident) gender difference played out through the social valorization of things
male and the denigration of attributes and activities associated with women.
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women of equal treatment. The difference of sex has been used to deny women (the need
for, the ability to exercise, the legal guarantee of) freedom. The difference of sex has
been considered the barrier to liberty, equality, and justice for women, pragmatically and
theoretically.!’

The so-called liberal feminists of the 1980s proposed that equal treatment for
women depends on the recognition that biological differences are politically irrelevant —
that is, that minds can be separated from bodies in the political realm. In the equality-
difference debates, liberal feminists are squarely on the side of equality. As MacKinnon
wrote, this position “applies liberalism to women. Sex is a natural difference, a division, a
distinction, beneath which lies a stratum of human commonality, sameness.”'® In this
view, ideally, gender category membership holds no special promise: everybody should get
equal treatment all the time. But, added MacKinnon: “Missing in sex equality is what
Aristotle missed in his empiricist notion that equality means treating likes alike and unlikes
unlike....[W]omen have to show in effect that they are men in every relevant aspect,
unfortunately mistaken for women on the basis of an accident of birth...”"®
What passes for gender neutrality here is the male standard: women must emphasize their

similarity to “men.” Difference becomes an “accident of birth.”* (The Oz refrain: “If [

YFor a related argument about the dangers of assuming a link between sex and
gender, see my unpublished paper “Complicated Bodies: Hermaphroditism and the
Equality/Difference Dilemma.”

'¥*MacKinnon: “Sex Equality” p 220
"MacKinnon: “Sex Equality” p 225

%See Rawls, John: A Theory of Justice. Cambridge, MA: Harvard University
Press, 1971 for an example of how ignorance or irrelevance of gender difference can result

in a society in which all the individuals who count are presumed to be “heads of families”
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only had a phallus...”) But although the importance of bodies is minimized, they do not go
away. Instead, issues of bodies (and female bodies in particular) arise in matters such as
pregnancy discrimination, where the male standard remains silent. This is a particular
problem for liberal feminism: if women are treated equally on the basis of their similarity
to men, how can pregnancy leave be protected? Zillah Eisenstein summarized one
response, which emphasizes the deficiencies of liberal feminism’s denial of the body in the
pursuit of equality. She wrote:

Man is never viewed as “not pregnant,” so pregnancy must be constructed as

women’s “difference” and not man’s lacking. Part of the misrepresentation of the

female body, as one and the same as the mother’s body, is to define it as
“different.”

In this usage, being “different” is the same as being unequal. Although woman’s
body as a biological entity is engendered through a language that differentiates it
from man’s, woman’s body is also unique and particular in terms of its capacity to
reproduce sexually.?* This capacity should not be reduced to a problem of gender,
yet gender plays an active part in defining the pregnant body.?

Eisenstein's response illustrates the difficulty of basing appeals for equality for women on
our similarity to men. Any disjuncture between women’s lived experience and the (male)
standard is seen as “a problem of gender.” And achieving justice depends on denying the

material effects of gender categorization.

and, perhaps, men. See too Okin, Susan M.: “John Rawls: Justice as Fairness — For
Whom?” in Shanley, Mary Lyndon and Carole Pateman (eds): Feminist Interpretations and
Political Theory. University Park, PA: The Pennsylvania State University Press, 1991, pp
181-198

?'Note the problems of inexact language. Eisenstein seems to be assigning women
the special task of “sexual reproduction.” She must mean to say something like “to gestate
a fetus,” as most of the animal kingdom engages in sexual reproduction, not
parthenogenesis.

ZEisenstein, Zillah R.: The Female Body and the Law. Berkeley, CA: University
of California Press, 1988, p 79, emphasis in the original
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Difference feminists, on the other hand, have attacked the liberal notion of
mind/body dualism and have asserted that the biological specificity of the category
“women” holds revolutionary promise for the reversal of the subjugation of women.
Difference feminism (represented by such varied thinkers as Carol Gilligan, Andrea
Dworkin, and much of French feminist thought) advances the position that women’s
special difference holds extraordinary promise for transforming political society. As
MacKinnon observed: “[T]his concept of sex...presupposes difference. Difference defines
the state’s approach to sex equality epistemologically and doctrinally. Sex equality
becomes a contradiction in terms, something of an oxymoron.”® Difference feminists tend
to fall into the “where there’s a womb there’s a way” method of thinking — extolling
women’s life-giving, nurturing capacities as the counterpoint to masculine rationalism.
Unlike liberal feminism, women’s bodies, grounded in material existence, are central to
political and theoretical concerns. Theorist Shane Phelan agreed that the centering of the
body in discourse is valuable in this position’s refusal to countenance a world of bodiless
minds. She noted: “It is the rejection of the body, of concrete existence, that allows those
of us in hegemonic positions to imagine that we are ‘really all the same’.”* [ agree with
Phelan that we must (as difference feminists do) reclaim the body. But needed too is an
examination of the theoretical assumptions and cultural baggage surrounding that body.
Without any sort of close analysis of how gender constructs are related to sexual

constructs, and why these constructs may be problematic in the context of traditional

BMacKinnon: “Sex Equality” p 216

#Phelan, Shane: “Specificity: Beyond Equality and Difference.” differences
3(1):133, 1991
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understandings of equality, difference feminism offers no political promise to women in
search of justice.

The impossible choice between giving equal treatment to male imitators and
justifying inequality on women’s difference from men seemed unresolvable. The tension
appeared intractable. What was needed, instead, was a way to interpret what was meant
by “equality.” As historian Joan Scott has shown, much of the difficulty is due to the
terms “equality” and “difference” themselves. She observed:

When equality and difference are paired dichotomously, they structure an

impossible choice. If one opts for equality, one is forced to accept the notion that

difference is antithetical to it. If one opts for difference, one admits that equality is

unattainable...
How then do we recognize and use notions of sexual difference and yet make

arguments for equality? The only response is a double one: the unmasking of the

power relationship constructed by posing equality as the antithesis of difference

and the refusal of its consequent dichotomous construction of political choices.?
Scott argued that the difficulty of the equality-difference dilemma resides in its assumption
that equality presumes sameness — that equal treatment is reserved for equivalent or
similarly situated political actors. Difference is seen as the antithesis of equality. But,
Scott continued, “the contrast and the context must be specified. There is nothing self-
evident or transcendent about difference, even if the fact of difference — sexual

difference, for example — seems apparent to the naked eye.”* Without critical analyses

of “difference” — theoretically, epistemologically, materially, experientially — a

BScott, Joan W.: “Deconstructing Equality-Versus-Difference: Or, the Uses of
Poststructuralist Theory for Feminism,” in Hirsch, Marianne and Evelyn Fox Keller (eds):
Conflicts in Feminism. New York, NY, Routledge, 1990, p 142

%Scott, p 143
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resolution to the equality problem remains out of reach. Therefore, Joan Scott offered an
alternative to the equality-difference dilemma. The answer, she wrote, is:

to refuse to oppose equality to difference and insist continually on differences —

differences as the condition of individual and collective identities, difference as the

constant challenge to the fixing of those identities, history as the repeated

illustration of the play of differences, differences as the very meaning of equality

itself...?
Scott’s insight is an important example of how feminist theory has contributed to a vital
shift in the contemporary understanding of equality. No longer must equal treatment
depend conceptually on the demonstration of similarity to the (white male) standard. No
longer is difference inevitably used to justify treating people unequally.?®

This very brief overview of the equality-difference dilemma is included for this
reason: to show that feminist theory can reconceptualize, redefine, and redeploy notions
arising from other traditions in new and important political contexts. Old and patriarchal
notions of equality depended on the demonstration of sameness. Such conceptions were,
at their core, threatened by liberty. After all, liberty is often expressed in differences. But
now many feminist scholars and activists agree that equality should be determined not by
sameness, but by a complicated and contextual notion of fairness. This sea change in our
understanding of equality illuminates a shocking lack of refinement and revision in our

notion of liberty. If equality can be resurrected, why not liberty as well? This task, too, is

a goal of this project.

TScott, p 144

%Qbviously these changes have not swept the world. But they have swept large
segments of feminists, who now have a new tool to challenge squabbles about how to
“handle” differences among feminists. One beneficiary is the issue of how to
institutionalize respect for racial and ethnic diversity without resorting to essentialism.
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FEMINIST (DIS)ENGAGEMENT WITH LIBERTY

As I mentioned previously, feminist responses to liberty tend to fall into three
categories. First, there is complete disengagement with the concept of liberty —
scholarship that mentions neither the word nor the concept. Second, caricatures are
deployed that equate liberty with the straw men of liberalism. And third, there are
writings that focus on an understanding of liberty that is limited to reproductive rights. In
this section I will give several examples of scholarship that illustrates these failings. The
works discussed are by no means exhaustive. It would be impossible (and imprudent) to
categorize all feminist scholarship. My intention is not to produce a literature review that
reduces each work to a single dimension, but instead to offer a few examples of selections
that are relevant to the categories I have introduced. Please remember that these three
categories are heuristic devices only — they are not intended to contain or constrain all
feminist theory. They are meant, instead, to demonstrate what I perceive to be a
theoretical and political problem for feminism — lack of close, considered, and critical
attention to liberty.

The first type of feminist response to liberty — the apparent absence of concern
with the concept, demonstrated by silence on the subject — is difficult (if not impossible)
to demonstrate. Readers familiar with feminist scholarship will recognize that very, very
few theoretical writings address liberty. Instead, reams are produced examining issues

surrounding equality.” As law professor Patricia Cain observed:

¥See, for example, the following: Law, Sylvia: “Rethinking Sex and the
Constitution” University of Pennsylvania Law Review 132(5): 955-1040, June 1984;
Littleton, Christine A.: “Reconstructing Sexual Equality” California Law Review 75(4):
1279-1337, July 1987; Okin, Susan M.: Justice, Gender, and the Family. New York, NY:
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Feminist legal theorists, at least in this country [the United States], seem to be

obsessed with the concept of equality. Given the pre-eminence of the equal

protection clause in twentieth century constitutional litigation, this obsession is not

surprising. One Australian feminist ... concluded that “the preoccupation with

equality has constituted an impediment to the development of feminist theory.”*
The focus on equality has yielded important (though limited) understanding, but little
attention has been paid to what more equality is good for. Left unspoken and unexamined
is the crux of the matter: what use is equality without liberty? What do we want
guaranteed by equal (or fair) treatment? Equality is a distributive concept. It concerns
how and to whom goods are allocated, not what those goods are. But some theorists do
not seem to understand that the noun equality, by itself, holds very little meaning. If
equality is to have any substantive import, it must be attached to a real value. Only when
it is used in conjunction with specific values does it become potentially meaningful for
women’s lives. Catharine MacKinnon stands as an evocative example of a theorist who
sees a disembodied equality as the goal, when she wrote:

Equality understood substantively rather than abstractly, defined on women’s own

terms and in terms of women’s concrete experience, is what women in society
most need and most do not have...

Women are not permitted to know what sex equality would look like, because they
have never lived it....They know inequality because they have lived it, so they
know what removing barriers to equality would be. Many of these barriers are
legal; many of them are social; most of them exist at an interface between law and

society.™!

Basic Books, 1989; Rhode, Deborah L.: Justice and Gender. Cambridge, MA: Harvard
University Press, 1989

%Cain, Patricia A.: “Feminism and the Limits of Equality” Georgia Law Review
24(4): 803, Summer 1990. The quote is from Thornton, Margaret: “Feminist
Jurisprudence: Hllusion or Reality” Australian Journal of Law and Society 3: 11, 1986

*'MacKinnon, Catharine A.: “Toward Feminist Jurisprudence,” in Toward a
Feminist Theory of the State. Cambridge, MA: Harvard University Press, 1989, pp 244,
241
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But what does “equality understood substantively” mean? MacKinnon did not elaborate.
But as I understand it, it means “equality of” something — opportunity, access, outcome,
rights, respect, etc. And if that substantive equality is to be useful for women seeking
justice, it must involve a notion of liberty. Equality without liberty yields a community of
slaves — deprived (by the state and by society) of the power to name themselves; forced
to behave in ways that compromise human dignity; and forbidden to direct the narrative of
their own lives. Equal freedom must be a goal of feminist politics, and deserves close
attention.

Some feminists (demonstrating the second type of response) do discuss liberty in
their work, but often rely on caricatures of liberal freedom to serve as the opposition to
their goals of “equality.” As Judith Grant observed, “Feminists have a tendency to charge
anyone who talks about freedom of the individual with being a libertarian.”** Freedom is
often assumed to be anti-egalitarian and tending to produce injustice. When feminists do
discuss freedom, the conception assumed remains largely unexamined. Patricia Cain
noted:

“Liberty” is another central concept in American jurisprudence. The dominant

political discourse, however, interprets liberty to mean negative liberty....Part of

the feminist attraction to equality stems from the possibility of interpreting equality
to grant women more substantive rights than those that can be derived from

negative liberty *

Since when do feminists happily appropriate the definitions assigned by “the dominant

political discourse”? As a critical theory, feminism should require careful examination of

2Grant, Judith: Fundamental Feminism: Contesting the Core Concepts of Feminist
Theory. New York, NY: Routledge, 1993, p 189

3Cain, p 803
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the ways concepts are deployed to further or challenge patriarchy. But when feminists
resort to one-dimensional understandings of uncontested concepts, they threaten the
integrity of their work. This occurs in feminist discussions of liberty.

In her important new book, Killing the Black Body, feminist and critical race

theorist Dorothy Roberts made some of those errors. Roberts criticized traditional liberal
conceptions of liberty that, she argued, fail to protect the reproductive choices of black
women. She presented the liberal notion:
Liberty protects all citizens’ choices from the most direct and egregious abuses of
government power, but it does nothing to dismantle the social arrangements that
make it impossible for some people to make a choice in the first place. Liberty
guards against government intrusion; it does not guarantee social justice....Liberty
is understood as a guarantee of government neutrality, as limited only to tangible
harms, and as a negative right....Liberal theory assumes that people are rational,
autonomous beings who make procreative decisions of their own free will. >
To any student of liberal political theory, this is obviously a distortion.?* Roberts took a
strict legalistic definition of liberty, put it into an extralegal, contextless realm, and then
faulted it for being ineffective. She did this for a particular reason: to show how liberal
definitions of liberty fail to help black women as they struggle for justice. Her goal is
important, but Roberts’ means of argument highlight the ease with which shallow
definitions of liberty are used. Much of her audience will probably accept her

characterization of liberal liberty as true — nodding in agreement as visions of atomistic,

bourgeois individuals and disembodied wills dance in their heads. Roberts continued:

*Roberts, Dorothy: Killing the Black Body: Race, Reproduction, and the Meaning
of Liberty. New York, NY: Pantheon, 1997, pp 294-295

3See Chapter 3 (“Contexts and Contingencies: Understanding Canonical
Conceptions of Liberty”) for further discussion of this point.
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“Not only does this concept of liberty leave inequality intact, but it overlooks and

™% This is a dangerous simplification.

sometimes precludes efforts to eradicate inequality.
There is no foundational definition of liberty that requires injustice. Roberts again has
caricatured the liberal definition of liberty in order to make her argument for a related kind
of liberty (specifically, reproductive liberty for black women) stronger. But in the process,
she delegitimized the very concept of liberty. She made it sound like something both
unnecessary and undesirable for feminism.

Frances Olsen, in her classic article on statutory rape, made a similar claim. She
argued that feminists need to “go beyond liberal-legalism” and should “stop trying to fit
our goals into abstract rights arguments and instead call for what we really want.”*’ Olsen
claimed that, in conditions of social inequality, freedom is meaningless (if not dangerous)
for women. Freedom “turns out to be freedom for men to exploit women,” because
without equality women have little room to exercise their rights. And formal freedoms are
not very beneficial when they cannot be used. That is true, but it is not a problem of
“liberal-legalism” — it is an issue of social justice. The same scholars who would be quick
to argue that the Soviet experience is not a necessary indictment of communism seem
equally eager to hold liberalism responsible for social injustice. “Liberal-legalism™ may
institutionally have been correlated with forms of inequality, but that doesn’t lead us to the

conclusion that all concepts associated with liberalism are worthless. In a similar manner,

*Roberts, p 297

3Qlsen, Frances: “Statutory Rape: A Feminist Critique of Rights Analysis” Texas
Law Review 63(3): 430, November 1984

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



33

Catharine MacKinnon attacked liberal privacy doctrine, the most obvious legal source for
notions of liberty. MacKinnon opined:
Privacy doctrine...is hermetic. It means that which is inaccessible to,
unaccountable to, unconstructed by anything beyond itself...It is personal, intimate,
autonomous, particular, individual, the original source and final outpost of the self,
gender neutral. It is, in short, defined by everything that feminism reveals women
have never been allowed to be or to have, and everything that women have been
equated with and defined in terms of men 's ability to have.*®
It sounds, in short, unpleasant. In MacKinnon’s rendering, privacy doctrine — Fourteenth
Amendment protection of liberty interests through substantive due process — appears
thoroughly disconnected from social reality and political relevance. Note too that
MacKinnon used words intended to remind the reader of values she believes antithetical to
sex equality: “autonomous,” “individual,” “gender neutral.”*® Those words signal a
connection with caricatures of liberalism, and cast doubt on the value of anything
associated. It is a heavy-handed response to liberty.
The third way liberty is treated in feminist scholarship seems, in comparison, quite
mild. For some theorists, discussing liberty means addressing only reproductive rights.
That is a laudable project — but it is not enough. Many scholars seem to assume that
assuring policies protecting reproductive freedom is tantamount to insuring that women
are free. They assume that women can be free if we only have sovereignty over all

decisions regarding the procreative capacity of our bodies. This is not the case. Liberty

encompasses more than reproductive freedom. The rights to control our sexuality and our

3MacKinnon: “Privacy v. Equality” p 99, emphasis in the original

¥For further discussion of the significance of such terms, see West, Robin:
“Jurisprudence and Gender,” in Patricia Smith (ed): Feminist Jurisprudence. Oxford,
England: Oxford University Press, 1993, pp 493-530
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bodies are central to women’s freedom, but they are not fully coincident. Although some
theorists, who see gender as the prism through which all truth shines, would disagree, I
believe that liberty is both broader than and conceptually prior to decisions about
reproductive rights. Reproductive freedom that occurs prior to individual freedom
reduces women primarily to the value of our ovaries. In contrast, notions of liberty that
begin with equal moral personhood and encompass reproductive freedom (as well as
freedoms of thought, expression, association, etc.) reflect the complexity of individuals
and the connections among bodies, hearts, and minds. We must be free people before we
can freely control the means and ends of our reproductive capabilities.

Discussion of reproductive rights can be important and enlightening. Roberts’
book, a recent example of such scholarship, took bold steps to show that typical notions
of reproductive rights exclude the interests and experiences of black women. Roberts
attempted to reclaim “The Meaning of Liberty” (the title of her concluding chapter) for
black women. She wrote:

Despite the serious flaws in the dominant view of liberty, it would be a mistake to

abandon the notion of liberty altogether. We should not relinquish its important

values for the sake of promoting equality. I see two benefits of liberty for

advocating Black women’s reproductive rights: liberty stresses the value of self-

definition, and it protects against the totalitarian abuse of government power.*
Despite her previous caricature of liberal freedom, Roberts is right to recognize that there

are important values associated with liberty. But why does she assume that the values are

juxtaposed to “promoting equality”? And why does she limit their benefits to black

““Roberts, p 302
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women’s reproductive rights? Soon thereafter, in the theory-building part of her

argument, Roberts observed:
Liberals are right in that protecting procreative liberty is crucial to ensuring human
dignity and freedom. But a vision of procreative liberty that sets aside
considerations of social justice and equality will achieve just the opposite: it will
reinforce social hierarchies that deny many individuals the ability to be self-
determining human beings. Once we understand liberty as requiring the
eradication of oppressive structures rather than opposing these changes, it makes
no sense to privilege liberty over equality.*!
Again, Roberts is on the right track. But her theoretical view is far too narrow. Why
does she focus only on procreative liberty rather than on liberty generally? And why does
she carry over the old notion that liberty and equality are oppositional? Roberts is correct
to note that “it make no sense to privilege liberty over equality.” But she leaves
unexamined and undiscussed the proposition that it also makes no sense to privilege
equality over liberty, or that it makes no sense to have to choose to prioritize either liberty

or equality. Despite the important insights she advances, Roberts’ work perpetuates

feminist theory’s fatal flaw.

CONSTRUCTING A FEMINIST THEORY OF LIBERTY

Is there a way out of this intractable morass? Yes. The answer lies in more
thoughtful and considered attention to the concept of liberty. Echoing suggestions I made
previously, Robin West proposed that: “instead of trying to limit liberty by urging equality
as a counterweight, we should undertake, instead, a reconstruction of the modern

interpretation of ordered liberty presently dominating both doctrine and understanding so

“Roberts, pp 311-312
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as to include the liberties women distinctively lack.”*? West suggested that a
reconstruction of liberty should be addressed to remedy the disadvantages women
experience. She wrote: “What women lack is the enjoyment of positive rights of
autonomy, self-possession, economic self-sufficiency, and self-governance, to say nothing
of the full rights and responsibilities of citizenship.”** A new understanding of liberty is
required — one which will avoid caricatures of liberal-legalism, one which reflects
sophisticated notions of equality, one which is grounded in and directed toward improving
the conditions of women’s lives.

This project of “reconstructing liberty” seems daunting, but it does not require an
entirely new field of scholarship. Many feminist thinkers have been indirectly or
inexplicitly concerned with liberty, and their work can contribute much to a new, feminist
understanding of freedom. Although many theorists talk around the subject of liberty, we
can catch glimpses of applicability to a new theory. Patricia Cain, for example, criticized
feminist theory’s steely focus on equality, and called for wider attention to other concepts.
She related:

[ ...[made] the observation that feminist legal theorists have spent too much time

debating equality and not enough time debating the meaning of self-definition for

women. The equality debate has at times assumed sub silentio varying definitions
of what “woman is” and what “woman should be.”...

[Fleminist legal theories...should reflect our obligations to listen and to participate

positively in the construction of another’s self-identity. Our theories must not rely
on definitions that limit another’s self-conception.*

“West: “Reconstructing Liberty” p 465
BWest: “Reconstructing Liberty” p 467

“Cain, pp 843, 846, emphasis in the original
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When Cain speaks of the necessity of avoiding impositions of identity that “limit another’s
self-conception,” she is talking about liberty. When she talks of self-definition at all, she is
talking about liberty because defining one’s identity is central to being free. Cain’s
argument contains the seeds of a feminist notion of liberty, but she does not allow them to
grow.

A feminist theory of liberty must be both grounded in feminist scholarship and
women’s experience and progressive in its focus. The works of several feminist scholars
have influenced my thinking about liberty and have (obliquely) contributed to principles of
a new conception of liberty. These works address the relationship of feminist theory and
legal studies (even as they bypass specific attention to liberty), including Mary Joe Frug’s
work on the legal meanings of female bodies, Martha Minow’s insightful discussions of
difference, Ruth Colker’s discussions of pedagogy and methodology, Patricia Williams’
explorations of the intersections of life and law, and Joan Scott’s arguments about equality
and difference.* These feminist scholars have made important contributions, but, in the
absence of an explicit concern with liberty, their works falter. What these works have in
common is their attention to contingency and context, as well as a refusal to rely on

caricature for contrast rather than persuasion. I discuss here only a few brief selections

**See Frug, Mary Joe: “A Postmodern Feminist Legal Manifesto,” in Postmodern
Legal Feminism. New York, NY: Routledge, 1992, pp 125-153; Minow, Martha: Making
All the Difference: Inclusion, Exclusion, and American Law. Ithaca, NY: Cornell
University Press, 1990; Colker, Ruth: Pregnant Men: Practice, Theory, and the Law.
Bloomington, IN: Indiana University Press, 1994; Williams, Patricia J.: The Alchemy of
Race and Rights. Cambridge, MA: Harvard University Press, 1991; Scott, Joan W.:
“Deconstructing Equality-Versus-Difference: Or, the Uses of Poststructuralist Theory for
Feminism,” in Hirsch, Marianne and Evelyn Fox Keller (eds): Conflicts in Feminism. New
York, NY: Routledge, 1990, pp 134-148
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from their works, chosen from those that illustrate the way feminist theory has circled the
concept of liberty without fully engaging it. These examples are intended to show the ease
with which connections to liberty can be made.

Martha Minow, in her excellent book Making All the Difference, advanced an
understanding of difference(s) that challenges prevailing definitions. Briefly, Minow
argued that respect for differences is required if we want a way to challenge the exclusion
of certain individuals and groups from legal protection. She suggested that a
reconceptualization of difference is necessary — among other steps, we must recognize
that difference carries with it no natural normative content (as it reflects social values and
prejudices); that it is a relational concept (having meaning only in comparison to
something “not different™); and that it is contextual (and can only be understood in
particular and specific situations).* Minow’s notion of difference resembles the
conception of liberty I advance in this dissertation. Minow’s difference requires
interpretation to determine its contingent meaning, it is socially situated, and it demands
close attention to the details of the context in which it arises. The importance is this:
Minow’s work is crucial for theorists concerned with a feminist conception of liberty. She
offered reasoned justifications for substantive liberty being the good distributed by her
sophisticated notion of equality as fairness. She suggested a way to incorporate pluralist
values (integral for any arrangement embracing liberty) into a system concerned with
justice in a way that does not become chaotic. She underscored the importance of

shifting the focus from an analysis of how some Other fails to mirror the unnamed

%See Minow’s chapters 1 to 3 and the Afterword for more details.
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standard of comparison, preferring instead to make central the Other’s perspective.
Although she did not explicitly draw the connection to liberty herself, I do not think
Minow would be opposed to such a reading of her work. From my perspective, Minow’s
insights are connected to The Identity Principle — that individuals should be able to define
themselves as they wish, and that such definitions are not mutually exclusive, permanent,
or of fixed meaning — discussed in detail in chapter 5.

Another example of a feminist legal scholar talking around the subject of liberty is
law professor Patricia Williams. Her phenomenal book, The Alchemy of Race and Rights,
is packed with stories of the intersection of life and law, of the failings and railings of the
law, and of the perplexity with which any contemplative person must respond to social
customs. Williams’ book is remarkable for the breadth and depth with which it surveys
legalism. Her story-telling (interspersed with her own piercing? naive? questions)
illustrated the complicated ways in which the law creates, enforces, and reacts to
categories. In her discussion of rights (in “The Pain of Word Bondage™) she responded to
the assertions of some critical legal theorists that rights are useless for (if not dangerous
to) African-Americans. Williams called for a redefinition of rights, as she writes:

The task...is not to discard rights but to see through them or past them so that they

reflect a larger definition of privacy and property: so that privacy is turned from

exclusion based on self-regard into regard for another’s fragile, mysterious
autonomy; and so that property regains its ancient connotation of being a reflection

of the universal self. The task is to expand private property rights into a

conception of civil rights, into the right to expect civility from others.*’

Williams is describing an equality based on mutual respect and regard, filtered through the

vital and politically useful concept of rights. The rights Williams described are not

“'Williams, pp 164-165
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disembodied chits to use to hold off state power, but are instead indicators of political
obligation and moral due. And privacy rights are recast as both limits on state power and
as choices embodying moral principles of human dignity. As such, Williams’ discussion of
rights fits well with my Privacy Principle — that individuals have the right to control their
bodies, and that the state should not force individuals to act against their wills in ways that
compromise standards of human dignity — explained in chapter 6.

And the late Mary Joe Frug, for example in her “Postmodern Feminist Legal
Manifesto,” discussed the way law produces sex differences that seem natural or
inevitable. Frug argued that legal rules allow and often require the maternalization,
terrorization, and sexualization of female bodies. Using examples such as prostitution, she
showed that the law itself limits the freedom of women by (among other things) limiting
the possible interpretations of our social and legal roles. Frug also examined the manner
in which feminist antipornography activists tweaked the legal tendency to maternalize or
sexualize women’s bodies in order to make their position more persuasive. The
polarization that resulted — a rough and angry distinction between anti-pornography/anti-
speech/anti-sex feminists and pro-pornography/civil libertarian/pro-sex feminists —
troubled Frug greatly. She wrote: “The closing lesson I want to draw from the anti-
pornography campaign...is the observation that exploring, pursuing, and accepting
differences among women and differences among sexual practices is necessary to
challenge the oppression of women by sex.”® Here, Frug acknowledged the importance

of liberty, which encompasses the freedom to possess and express opinions different from

“Frug, p 153
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the norm. Whether those difference are between women and men or among women, they
must be accepted, Frug observed. That requires a respect for liberty. Frug’s work is
related to The Agency Principle — that individuals have the right to make their own
decisions about how to live their lives, that individuals must be assumed to be capable of
making ethical decisions, and that social reprobation (well-intentioned or not) must not
inhibit the decision-making process — explored in chapter 7.

A goal of my dissertation is to fill the void described by Robin West — to
reconstruct liberty for feminist theory. As discussed in this chapter, we must revalue
liberty. We must refuse to accept faulty characterizations of the liberty-equality dilemma,
which present the two values as inimical and mutually exclusive. Rather than being the
counterweight to equality, liberty is required for substantive equality to make meaningful
effects in women’s lives. But, again, this does not mean that liberty should assume the
preferred position that the concept of equality has held for so long. Reversing the
hierarchy would move us no closer to equal justice for women and men. Only the
combination of liberty and equality holds promise for those concerned with achieving

substantive justice.
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3
Contexts and Contingencies:

Understanding Canonical Conceptions of Liberty

Contemporary feminist understandings of liberty are confused at best and warped at worst.
Casual definitions of liberty run the gamut from Patrick Henry-style dramatic declarations
to pat dismissals of the concept itself as being politically naive. Knee-jerk reactions of
“you’re not the boss of me” run into cynical comments that liberty is only valuable for
(and only exists for) the white wealthy. Feminist theorists, even those raised on the
ideology of women’s liberation, tend to view liberty as irrelevant for social justice,
dangerous to political progress, or useful only instrumentally for reproductive freedom. I
argued in the previous chapter that those feminist theorists misunderstand liberty and its
potential. I suggested that a new notion of liberty was needed: one that was a partner to
equality rather than a threat; one that was grounded on an attention to the context and
details of women’s (and men’s) lives; one that encompassed both limits on government
action and the blueprints for renovation of existing institutions, in order to support
arrangements conducive to promoting liberty and justice.

However, the only conception of liberty with which we are left after examination
of the feminist response is this: liberty is not the antithesis of equality. We have granted
that liberty and equality are not locked in a zero-sum game, whereby any gain in equality
must be accompanied by a simultaneous decline in liberty. Liberty and equality are distinct

yet related concepts, combined in a complicated connection in that more liberty is
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associated with more equality, but less liberty is associated only with less liberty. As
Isaiah Berlin argued persuasively:
Everything is what it is: liberty is liberty, not equality or fairness or justice or
culture, or human happiness or a quiet conscience. If the liberty of myself or my
class or nation depends on the misery of a number of other human beings, the
system which promotes this is unjust and immoral. But if I curtail or lose my
freedom, in order to lessen the shame of such inequality, and do not thereby
materially increase the individual liberty of others, an absolute loss of liberty
occurs.*
Liberty cannot be traded for more equality. Freedom sacrificed for noble causes is still
freedom sacrificed. But even with the question of whether equality is antithetical to
freedom settled, we still lack a coherent description of what a conception of freedom
relevant to feminist thought might look like. What are the qualities of this notion of
freedom? How does it differ from the prevailing feminist interpretation? In order to
better understand the roots of such a conception of liberty, it is necessary to turn our
attention to the source — the history of political thought.

This discussion of political theory is both crucial and limited. The history of
political thought encompasses a long and dense set of writings. It is, obviously,
impossible to survey the entire realm of political theory in order to present and understand
various conceptions of liberty. I assume that the reader has a basic and working
knowledge of the history of political thought. My goal here is not to provide a detailed
history of the development of conceptions of liberty. I am less concerned with the

overarching evolution of the concept than I am intrigued by the ways it has been

misunderstood during and subsequent to its appropriation by feminist theorists. In order

“Berlin, Isaiah: “Two Concepts of Liberty,” in Miller, David (ed): Liberty.
Oxford, England: Oxford University Press, 1991, pp 37-38

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



to make this discussion more detailed and more useful for the larger project, I will use
examples from the works of only five theorists: Thomas Hobbes, John Locke, Jean-
Jacques Rousseau, Karl Marx, and John Stuart Mill.

The political thinkers were chosen because their works represent the depth and
breadth of the roots of contemporary American conceptions of liberty. Hobbes was
selected because his work represents an interesting paradox — a non-liberal, absolutist
political theory grounded on an empirical epistemology.®® Hobbes’ dichotomy of liberty
and security foreshadows the dread with which many contemporary thinkers view liberty,
always on the verge of spinning into license. Locke was chosen because his work is
among the most influential sources of American constitutionalism. Locke, a liberal
thinker, provides a useful example of a theory of liberty that combines both positive and
negative elements.”! Rousseau, in contrast, is not a liberal. His positive theory of
freedom, centered on the role of the general will, is a striking contrast to current
libertarian notions of freedom as the absence of restraint.> As an expression of idealistic,
perfectionistic views of humanity, Rousseau’s work provides an important (and
cautionary) counterpoint to liberal notions. Marx’s work functions similarly, though his
concerns do not coincide with Rousseau’s. Marx’s doctrine of dialectical materialism,

coupled with his certainty of the proletariat’s rise, leads to an odd and partial discussion of

See Hobbes, Thomas: Leviathan. Tuck, Richard (ed). Cambridge, England:
Cambridge University Press, 1991

*See Locke, John: Two Treatises of Government. Laslett, Peter (ed). Cambridge,
England: Cambridge University Press, 1960

52See Rousseau, Jean-Jacques: On the Social Contract. Masters, Roger D. (ed).
Masters, Judith R. (trans). New York, NY: St. Martin’s Press, 1978
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liberty.” The materialism of his conception of freedom shares important values with the
conception I advance later. And Mill is included because his work On Liberty™ is the
most familiar ode to freedom for most of us. Mill’s famous “harm principle” is a
libertarian truism, even as it is worn down by his own argument. Mill’s use of great
resonating principles is inspiring, even as his applications are unsatisfying to those (like
me) who want a firm boundary around the realm of personal freedom. I do not attempt or
intend to present each thinker’s approach to liberty in any systematic or sweeping way.**
Rather, I will refer to examples of their work as they illustrate points of my argument.
After presenting two methods of categorizing traditions of thinking about liberty, I
begin with a demonstration that “liberty” is separable from caricatures of liberalism. I
argue that liberty does not rest on a conception of the individual as atomistic, self-
interested, and Gber-acquisitive. Further, the definition of liberty is much broader than
merely the absence of state restraint. Purely negative conceptions of liberty are
unsatisfactorily partial because they bypass the question of what sort of institutions best
support liberty and because they minimize the threats to liberty from nongovernmental

sources. Using examples from canonical political thinkers, I argue that their notions of

See Tucker, Robert C. (ed): The Marx-Engels Reader (ed 2). New York, NY:
W.W. Norton, 1978

Mill, John Stuart: On Liberty. Shields, Currin V. (ed). New York, NY:
Macmillan, 1985

For background on and examples of feminist critiques of political theory, see for
example: Okin, Susan Moller: Women in Western Political Thought. Princeton, NJ:
Princeton University Press, 1979; Saxonhouse, Arlene W.: Women in the History of
Political Thought. New York, NY: Praeger, 1985; Shanley, Mary Lyndon and Carole

Pateman (eds): Feminist Interpretations and Political Theory. University Park, PA: The
Pennsylvania State University Press, 1991; Eisenstein, Zillah R.: The Radical Future of

Liberal Feminism. Boston, MA: Northeastern University Press, 1981
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liberty illuminate our discussions at the points they fail to fit neat rubrics. [ show too that
dichotomizing theories of liberty into negative and positive is brusque and ungainly.
Instead, a new understanding of liberty is needed — one which combines some facets of
definitions culled from the history of political thought with a renewed attention to political
reality and social context, as well as a recognition of the contingency of liberty’s
applications. I introduce the parameters of such a notion at the end of this chapter.
Canonical conceptions of liberty, unlike those repeated by feminist theory, are
many and varied. David Miller suggested that political conceptions of liberty can be
categorized into three traditions: republican, liberal, and idealist.*® Republican ideas,
Miller proposed, are the most directly political, in that liberty is determined in the context
of political structure. In this equation, to be free is to be a citizen of a self-governing
political regime. That is, the type of government determines whether people will be free.
This sort of liberty does not presuppose a democratic system. Consistent with this
definition would be an oligarchic regime in which a minority of the residents were citizens,
as long as the citizens were free. A republican notion of liberty does not require all
residents to have equal liberty. The liberal notion of liberty, in contrast, is defined as an
absence of restraint and is seen to be separate from politics. Liberty is the province of
individuals — government protects individuals from social interference, but is also itself a
threat to liberty in its law-making and law-enforcing realm. That is, freedom is prior to
governmental arrangements. This liberal tradition imperfectly coincides with definitions of

“negative liberty” — liberty defined by the absence of restraint on the individual. Note too

%Miller, David: “Introduction,” in Miller, David (ed): Liberty. Oxford, England,
Oxford University Press, 1991, pp 1-20
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that this conception of liberty also does not require a democratic government. (And this is
a sticking point for partisans of a liberal definition.) What matters is the realm of personal
freedom separate and distinct from state interference. It is not determined by whether the

state force is democratic, participatory, or even legitimate.

The third tradition of liberty Miller discussed is the idealist conception. Rather
than being determined by social or political arrangements, this notion of liberty is internal
and aspirational. The pinnacle of idealist freedom is the individual acting in concert with
his desire to attain his true nature, determined of course by “rational” beliefs. Because it
centers on internal judgement, reason, and motivation, this conception of liberty is not as
explicitly related to politics as the others. It can, however, coincide with particularly nasty
forms of oppression. The fault of this definition resides in its potential to make
“rationality” the subject of external and authoritative interpretations. It is quite possible
that there is, from the perspective of the powers that be, a “correct” and “rational” end for
persons, which can be used to justify coercion for those who fail to behave in accordance
with such “rational” expectations. (Imagine, for example, that a woman might choose not
to carry a fetus to term. That, some would say, is an irrational, and immoral, decision, one
that fails to recognize the value of human life. In an idealist mode of thinking about
freedom, the use of force to compel the woman to behave in accordance with reason — to
see the pregnancy through — would be justified.) This idealist tradition is notable too in
that it is attacked from both other camps. Liberals warn (as I just did) that idealist
conceptions of freedom can lead easily to totalitarianism. Republicans caution that idealist
notions sacrifice public institutions and the public good to personal (and sometimes

apolitical) ends. But Miller concluded that freedom must be connected to all three
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traditions of political thought. He wrote: “To be genuinely free, a person must live under
social and political arrangements that he has helped to make; he must enjoy an extensive
sphere of activity within which he is not subject to constraint; and he must decide himself
how he is to live, not borrow his ideas from others.””” David Miller asserted, then, that
the three traditions can coexist peacefully and productively. But is his conclusion
realistic?

Miller’s schematic is one method of organizing themes of liberty in the history of
political thought. Another, more famous, example is Isaiah Berlin’s distinction between
the traditions of negative liberty and positive liberty. Berlin suggested, in “Two Concepts
of Liberty,” that two “senses” of the term liberty are central to political thought.*® These
concepts, though sometimes combined in the work of a specific political thinker, are
distinct, dissimilar, and severable. Berlin drew the distinction sharply. The most simple
definition of negative liberty is the absence of restraint. There is a certain minimum space
for personal liberty, a sphere in which individuals are unconstrained in their pursuit of their
individual ends. Berlin stated:

Political liberty in this [negative] sense is simply the area within which a man can

act unobstructed by others....Coercion implies the deliberate interference of other

human beings within the area in which I could otherwise act. You lack political

liberty or freedom only if you are prevented from attaining a goal by human
beings.*

S"Miller, pp 19-20

%8It is important to note that Berlin did not merely distinguish between two
interpretations of liberty — he suggested that negative and positive liberty are two
separate concepts. As he wrote elsewhere, “everything is what it is”: that is, negative
liberty and positive liberty are not shades of the same notion, or the result of different
interpretations of a unified freedom. They are distinct and extricable.

*Berlin, p 34
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Only direct action by others, whether rulers or neighbors, counts as an imposition on
liberty. Being unable to do something is not the same as being unfree to do it. You do
not lack the freedom to work as a physicist if the stumbling block is an inability to learn
calculus. You do not lack the liberty to procreate if you suffer from infertility. You are
not unfree to travel by Concorde because the fare exceeds your credit limit. You are
unfree only if other persons have interfered with your actions: if you were not hired
because the personnel officer is racist; if you were sterilized without your consent; if your
credit limit is the result of deliberate and unjust discrimination. “Freedom,” Berlin wrote,
“is not the mere absence of frustration of whatever kind.”%°

The problems associated with negative freedom, Berlin argued, arose from the
theoretical assumptions about the nature and purpose of humanity. All liberal theory, he
claimed, began from the following assumption:

To threaten a man with persecution unless he submits to a life in which he

exercises no choices of his goals; to block before him every door but one, no

matter how noble the prospect upon which it opens, or how benevolent the

motives of those who arrange this, is to sin against the truth that he is a man, a
being with a life of his own to live.

%Berlin, p 37

S'Berlin, p 40

Note how this quote confirms many feminist fears about liberty. If the concept is
grounded on this primal assumption — that a man’s life if his own to live as he sees fit —
then what use can liberty be to women? Historically, few women have had the freedom
(and I do mean “freedom” in Berlin’s sense) to choose goals, to direct the events and
patterns of our own lives. If we are excluded from the cornerstone of freedom, how can
we participate as it flourishes?

I suggest that the passage be read, with the masculine pronoun extant, as a
statement of history. I suggest too that substituting a feminine pronoun is problematic
only if we read the statement as a declaration of experience, rather than as a statement of

principle.
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The doctrine of negative liberty based on this assumption is open to three criticisms from
Berlin. First, he noted that Mill’s assertion, that individualism and moral maturity flourish
in systems of freedom, is historically inaccurate. Berlin offered several examples of
repressive communities in which human promise blossomed. Second, he stipulated that
the negative concept itself is modern. Third, and most damaging, was the observation that
negative liberty does not require self-government. Berlin wrote: “[T]here is no necessary
connection between individual liberty and democratic rule. The answer to the question
‘Who governs me?’ is logically distinct from the question ‘How far does government
interfere with me?’”*? The chasm between those two questions is what separates positive
freedom (concerned with the former question) from negative freedom (addressed to the
latter). The logical distinction is what renders them two discrete concepts.

Positive liberty, Berlin argued, occupied another realm concerned primarily with
the question “who governs me?” and addressed to the range of an individual’s freedoms to
act in accordance with internally generated goals. This freedom is exemplified in the
individual being her/his own master, being free of enslavement to any other person or
institution. An individual so directed would say:

I wish, above all, to be conscious of myself as a thinking, willing, active being,

bearing responsibility for my choices and able to explain them by references to my

own ideas and purposes. I feel free to the degree that I believe this to be true, and
enslaved to the degree that [ am made to realize that it is not.®®

This resonating statement of autonomy — of a life directed and executed with self-

awareness and self-assuredness — can quickly dissipate into an ethical schizophrenia.

2Berlin, p 42

SBerlin, p 44
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If freedom consists in self-mastery, what masters and what is mastered? The
master-self must control/direct the mastered-self. That is, the higher, more rational or
autonomous self must control the baser, more irrational, impulsive self. Further, Berlin
cautioned:

[TThe real self may be conceived as something wider than the individual (as the

term is usually understood), as a social ‘whole’ of which the individual is an

element or aspect: a tribe, a race, a church, a state, the great society of the living
and the dead and the great unborn. This entity is then identified as being the ‘true’
self which, by imposing its collective, or ‘organic’, single will upon its recalcitrant

‘members’, achieves its own, and therefore their, ‘higher’ freedom.*

This reasoning provides the rationale whereby some members of a community can coerce
other members in the name of freedom. If reason is clear (to me, at least) that you should
behave in a certain way (you should stop smoking, complete a pregnancy, repent), and
you are too blind to see the truth, than I am justified as I compel you to behave in
accordance with reason. This view of human agency — as conflicted and sometimes
confused, with respect to an overarching code of rationality — means that I can and must
force you to be free. I can do this too without tyranny, because I claim (and believe
myself) to be acting in your best interests. I am not coercing you. I am merely making
you do what you would choose to do yourself — what you want in your heart to do, even
as your confused intellect tells you otherwise. Although such action can at times be
justified (and may even lead to more freedom), such reasoning is dangerous because it is
so open to nefarious interpretation. As Berlin observed, “Enough manipulation with the

definition of [what constitutes a self, a person], and freedom can be made to mean

whatever the manipulator wishes. Recent history has made it only too clear that the issue

#Berlin, p 45
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is not merely academic.” This intrinsic tendency of the positive concept of freedom to
lead to tyranny made Berlin wary. The perfectionistic, universal tendency to reason from
what humans ought to do to what humans actually (can be made to) do, is the downfall of
this concept of liberty.

Berlin’s dichotomy of concepts of liberty is strict and unyielding. He is historically
correct that two lines of thought about liberty have developed separately and have evolved
to confront each other. He demonstrated the assets and errors of each concept. But he
also granted that, theoretically, the two concepts of liberty are not inimical. I want to find
a way to connect the two concepts in order to correct the oversights of negative liberty
(especially its potential separation from self-government) with part of the positive concept
of liberty. Reference to David Miller’s three-part arrangement of traditions of liberty will
also help to show how a more nuanced and subtle definition of liberty is possible.
Caricatures of negative liberty and liberalism are sometimes assumed, by contemporary
critical theorists, to typify definitions of liberty. This is not true. Liberty does not depend
on a view that humans are atomistic, selfish, and avaricious. Liberty means more than a
mere absence of state restraint. And divisions of liberty, into positive and negative
concepts, are more useful for historical understanding than they are for prospective
theory-building. Each of these assertions will be discussed, using examples from the

history of political thought, in the following section.

$Berlin, p 47
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THEORIES OF LIBERTY, LIBERAL AND OTHERWISE

Liberty and Liberal Caricatures

Contrary to the claims of its detractors, liberty does not depend on an assumption
that individuals are atomistic, selfish, and hypercompetitive. It does, however, rely on a
conception of the individual as the basic unit from which political action and intention
arise. But such a notion of individualism does not require that the individuals in question
be disconnected from each other. Human freedom is the freedom of individual persons
social and political by nature. In other words, although our actions or emotions or
judgments may be directed or performed or declared by us, they occur in a context in
which our actions have social repercussions. Many critics confuse the liberal value of
autonomy with a cartoonish vision of disconnected, disinterested individuals. Autonomy
does not mean that humans must be solitary or bereft of others’ influence. It indicates
instead that free individuals are to be considered capable of directing their own lives and
articulating their own desires. Two examples from the history of political thought
illustrate that theorists concerned with liberty do not ground their conception of freedom
on a notion of an atomistic individual.

For John Locke, freedom is prior to competition and conquest. In Locke’s state of
nature, there is perfect freedom (within the bonds of the laws of nature, of course) and
equality. This freedom and equality ground the obligation to mutual love and interest,
which forms the basis of society. It is important to remember that, for Locke, the state of
nature is always already social and political. This pre-civil society is governed by the law

of nature, Reason, which teaches that:
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being all equal and independent, no one ought to harm another in his Life, Health,
Liberty, or Possessions....And being furnished with like faculties, sharing all in one
Community of Nature, there cannot be supposed any such subordination among
us, that may Authorize us to destroy one another, as if we were made for anothers
uses, as the inferior ranks of Creatures are for ours.%
According to Locke, then, human beings are thus both independent and social, and their
liberty and equality are coincident. Natural equality means that there is no authorization
for the deprivation of liberty. Liberty is possessed by individuals with equal moral
standing — creatures intended for self-government, not “for anothers uses.” And the
distribution of liberty within “one community of nature” underscores the relationships and
interdependence between individuals that holds the group together. Indeed, when liberty
becomes the object of conquest and acquisition, relationships between individuals take on
the character of a state of war. Locke wrote:
[H]e who makes an attempt to enslave me, thereby puts himself into a State of
War with me. He that in the State of Nature, would take away the Freedom, that
belongs to anyone in that State, must necessarily be supposed to have a design to
take away every thing else, that Freedom being the Foundation of all the rest: As
he that in the State of Society, would take away the Freedom belonging to those
of that Society or Common-wealth, must be supposed to design to take away
every thing else, and so be looked on as in a State of War.”
The states of nature and of commonwealth are characterized by possession of liberty that
is relatively (though in the case of the state of nature, perfectly) equally distributed. Only
when social relations break down — when some individuals attempt to deprive others of

freedom — does the state of war arise. The impulse to take freedom from another person

is characterized by a self-interestedness that focuses on acquisition for acquisition’s sake,

%Locke, p 271 (book II, §6)

"Locke, p 279 (book II, §17), emphasis in the original
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and disregards how one’s actions may negatively affect other people. This is the sort of
context in which atomistic, disconnected individuals operate to increase inequality. Such
behavior is not consistent with liberty as Locke saw it.

A more contemporary theorist of liberty, John Stuart Mill, also conceived the
individual desiring and possessing liberty as being basically social and often (overly)
interested in the well-being of others. Liberty, to Mill, is a social good. Valued properly,
liberty is the means to moral, political, technological improvement. Mill wrote:

The worth of a State, in the long run, is the worth of the individuals composing it;

and a State which postpones the interests of their mental expansion and elevation

to a little more of administrative skill, or ... a State which dwarfs its men, in order
that they may be more docile instruments in its hands even for beneficial purposes

— will find that with small men no great thing can really be accomplished...*®
Liberty is necessary, he argues, for individuals to flourish both personally, through their
own intellectual and creative progress, and socially, as they work together to improve the
character and accomplishments of the state. Liberty requires that the state do two things:
first, that it avoid unnecessary restrictions on the activities of individuals, and second, that
the state prioritize the interests of improving the intellects and characters of its citizens.
Both prongs underscore Mill’s concern for human dignity — that humans be agents, not
“docile instruments.” The relationships among free people indicate that, for Mill, liberty is
not premised on atomism or alienation.

Indeed, liberty is vital for Mill because people are not atomistic and interested only

in themselves. If people were concerned only with their own actions, few social conflicts

would arise. But because we are concerned with what other people do, and how their

$Mill, p 140-141, emphasis in the original
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actions might affect us or our interests, attention to liberty is needed to define the limits of
our interference (as well as the restrictions on other people meddling in our own lives). In
his first, rousing declaration of the harm principle, Mill wrote:
[T]he sole end for which mankind are warranted, individually or collectively, in
interfering with the liberty of action of any of their number is self-protection. That
the only purpose for which power can be rightfully exercised over any member of a
civilized community, against his will, is to prevent harm to others. His own good,
either physical or moral, is not a sufficient warrant.%®
If Mill believed that human beings were mutually disinterested and socially disconnected,
the harm principle would be unnecessary. But because individuals are social and
inquisitive, limitations are needed on our liberty to interfere in other people’s lives in order

that each of us too can have a sphere of influence and activity over which each alone is

sovereign.” Examples from the writings of Mill and Locke demonstrate that feminist

“Mill, p 13

®Even at the end of On Liberty, when his harm principle has been whittled down
and his argument threatens to disintegrate, Mill’s beliefs in the social character of
individuals and the social value of liberty remain. His two concluding maxims have veered
from the harm principle:

[1] the individual is not accountable to society for his actions in so far as these
concern the interests of no person but himself... [2] for such actions as are
prejudicial to the interests of others, the individual is accountable and may be
subjected either to social or to legal punishment if society is of opinion that the one
or the other is requisite for its protection. (p 114)

Note that “harm to others” is no longer the requirement for justified interference — it has
been replaced by the nebulous “prejudicial to the interests of others.” Although Mill’s
concluding arguments are unsatisfactory to those (like me) who applaud the principled
defense of liberty embodied in the harm principle, they do underscore the errors of critics
who believe liberty is connected to antisocial behavior. Liberty is crucial precisely because
it is so difficult (and for Mill, ultimately impossible) to distinguish concretely between self-
regarding conduct which may inadvertently affect other people and actions that
substantively affect others (and because a test of intentions is impracticable).
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theorists who equate liberty with caricatures of liberalism are textually and conceptually
wrong. Autonomy and atomism are not synonymous.

Beyond the Absence of Restraint

Many feminists have criticized the concept of liberty for focusing on abstractions
and ignoring political and social reality. What use are freedoms if they cannot be
exercised, such critics ask. When women’s affirmative options are limited by political
impotence (five women U.S. senators are “enough™), economic disadvantage ( 69 cents on
the dollar), and the threat of physical harm (from strangers and relatives), how much
difference do negative liberties — limitations on state power — make? Does it really
matter what the state “may not do” to citizens when the state is continually interfering in
women’s lives?”" But such questions rely on dangerous oversimplifications of conceptions
of liberty. I know of no political thinker who values a participatory/democratic system
and defines liberty as only the absence of restraint.” In such a context, liberty means more
than the mere absence of restraint, and involves a component of positive freedom as well.

Even John Stuart Mill’s notion of liberty contains both negative and positive

elements. Mill’s harm principle is a famous justification of negative liberty, in that it

"'Think of the “welfare reform” legislation, which has had a dramatic negative
effect on the lives of poor women and children. Think of the regulations of women’s
health care (from disallowing abortion to denying coverage for “optional” mammograms)
that are continually proposed.

Thomas Hobbes has the most narrow conception of liberty as the absence of
restraint. The only right (or liberty to do) that the state may not limit is the right to self-
preservation. Hobbes can take his conception of liberty to these extremes because his
notion of government is premised on absolutism. Given that feminism and absolutism are
logically inconsistent, it makes no sense for feminist theorists to conceive of liberty in this
narrow Hobbesian sense.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



58

forcefully (if inconsistently) draws the line which the state must not cross — the line
demarcating actions that are purely self-regarding. But Mill’s description of the realm of
human liberty reveals the positive aspect of his conception. Mill described this region as
“comprehending all that portion of a person’s life and conduct which affects only himself
or, if it also affects others, only with their free, voluntary, and undeceived consent and
participation.”™ It contains three subregions:
[Flirst, the inward domain of consciousness, demanding liberty of conscience in the
most comprehensive sense, liberty of thought and feeling, absolute freedom of
opinion and sentiment on all subjects... Secondly, the principle requires liberty of
tastes and pursuits, of framing the plan of our life to suit our own character, of
doing as we like, subject to such consequences as may follow, without impediment
from our fellow creatures, so long as what we do does not harm them, even
though they should think our conduct foolish, perverse, or wrong. Thirdly, from
this liberty of each individual follows the liberty, within the same limits, of
combination among individuals; freedom to unite for any purpose not involving
harm to others...™
Those three types of liberty (thought and feeling, tastes and pursuits, and association)
depend not only on the lack of state interference, but also on a particularly positive
conception of liberty. Mill’s description of an individual with “absolute freedom of
opinion” then “framing the plan of [his or her] life to suit [his or her] own character” is
indicative of self-government. Only if we rule ourselves — if we determine our own
values, make our own choices, direct our own actions — can we be free. The state must
act to encourage and protect such freedom. Refraining from intrusive legislation is not

enough: the state must encourage the development of individual capacities by acting

affirmatively to prevent majority tyranny or by encouraging religious toleration. Because

BMill, p 16
“Mill, p 16
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liberty is an individual good as well as a social good, it is in the state’s interest to promote
and pamper the spheres of liberty. According to historian of political thought George
Sabine, this emphasis on the positive role of the state in guarding liberty is one of Mill’s
most important contributions to liberalism. Sabine explained that Mill demonstrated that:
the function of a liberal state in a free society is not negative but positive. It
cannot make its citizens free merely by refraining from legislation or assume that
the conditions of freedom exist merely because legal disabilities have been
removed. Legislation may be a means of creating, increasing, and equalizing
opportunity, and liberalism can impose no arbitrary limits on its use.”
Only by encouraging the growth of liberty (by avoiding some legislation and instituting
other) could Mill’s state benefit. The positive and negative “senses” of his conception are
intertwined.

With very different aspirations, Karl Marx also described a notion of freedom that
has both negative and positive attributes. He gleefully wrote, in the “Manifesto of the
Communist Party”: “And the abolition of this state of things is called by the bourgeois,
abolition of individuality and freedom! And rightly so. The abolition of bourgeois
individuality, bourgeois independence, and bourgeois freedom is undoubtedly aimed at.””®
That is, the freedom Marx intends to see destroyed is of a particular type — it is the

bourgeois situation of free buying and selling, of free trade. Paradoxically, the overthrow

of bourgeois freedom will allow a (better) communist freedom to flourish in its stead.

SSabine, George H. and Thomas L. Thorson: A History of Political Theory (ed 4).
Orlando, FL: Holt, Rinehart and Winston, 1973, p 646

Marx, Karl: “Manifesto of the Communist Party,” in Tucker, Robert C. (ed): The
Marx-Engels Reader (ed 2). New York, NY: W.W. Norton, 1978, p 485
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This new sort of freedom demands dramatically different material conditions. Marx

declared:

This transformation, through the division of labour, of personal power
(relationships) into material powers ...can only be abolished by the individuals
again subjecting these material powers to themselves and abolishing the division of
labour. This is not possible without the community. Only in community (with
others has each) individual the means of cultivating his gifts in all directions; only
in the community, therefore, is personal freedom possible.”
Marx here is describing a form of liberty. The community-based notion discussed is far
from being a mere lack of restraint. This liberty emanates from an (autonomous but not
atomistic) individual who directs and encourages his own attributes and actions. The
positive actions of this liberty contrast with the negative conception of liberty as reactions
to the presence or absence of state regulation. And the limits of liberty, for Marx, are
determined by ethical standards. He wrote in the “Manifesto” that: “Communism deprives
no man of the power to appropriate the products of society; all that it does is deprive him
of the power to subjugate the labour of others by means of such appropriation.””®
Freedom is restrained by a principle of antisubordination — that the liberties of one person
are limited by a social desire the avoid the subordination of the freedoms of others. But
such sensible limitations are a small price to pay for the great gains to be realized when a
vast swath of humanity is liberated. The freedom that results includes the ability to be a

community member with dignity and self-respect, to be free of class strife, to benefit from

the end of oppression. And, in the end: “In place of the old bourgeois society, with its

""Marx, Karl: “The German Ideology,” in Tucker, Robert C. (ed): The Marx-
Engels Reader (ed 2). New York, NY: W.W. Norton, 1978, p 197

™Marx, “Communist Manifesto,” p 486
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classes and class antagonisms, we shall have an association, in which the free development
of each is the condition for the free development of all.”” Marx’s conception of freedom
goes beyond a doctrinaire notion of negative freedom.

John Locke too had a conception of liberty that combines negative and positive
elements. In the state of nature, freedom consists in being unrestrained by the will or law
of any human, and ruled only by reason, the law of nature. But in civil society, freedom
takes on a different cast — it “is to be under no other Legislative Power, but that
established, by consent, in the Common-wealth, not under the Dominion of any Will, or
Restraint of the Law, but what the Legislative shall enact, according to the trust put in
it.”® The restrictions on natural human freedom are expected in civil society, but are
justified only to the extent that they are based on the principles of the law of nature
(especially its core of self-preservation) coupled with a requirement of consent. Consent
to be governed is the linchpin of legislative legitimacy. The limitation of consent is the
natural right to self-preservation, carried through to civil society. And the expression of

civil limitations on human activities is constrained by the need to avoid arbitrary exercises

®Marx, “Communist Manifesto,” p 491

%Locke, p 283 (book II, §22)
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of power.®' But liberty demands more than the absence of arbitrary restriction. According

to Locke:
Law, in its true Notion, is not so much the Limitation as the direction of a free and
intelligent Agent to his proper Interest, and prescribes no farther than is for the
general Good of those under that Law. ...[T]he end of Law is not to abolish or
restrain, but fo preserve and enlarge Freedom: For in all the states of created
beings capable of Laws, where there is no Law, there is no Freedom.*
Locke’s description of the active element of civil freedom is strikingly similar to Miller’s
notion of the idealist tradition and Berlin’s description of the positive concept of liberty.
But why, then, is Locke not mentioned when litanies of anti-liberal errors are
recited? Why is Locke not categorized, by liberals, with Rousseau as a threat to freedom?
Because Locke incorporated into his notion of freedom an important caveat — that
restrictions by (reasoned, rational) law can be justified, but restrictions by (impulsive,
arbitrary) will (legislative and otherwise) cannot. He wrote:
But Freedom is not, as we are told, 4 Liberty for every Man to do what he lists...

But a Liberty to dispose, and order, as he lists, his Person, Actions, Possessions,
and his whole Property, within the Allowance of those Laws under which he is;

$1Locke explained that the legislative power “is not, nor can possibly be absolutely
Arbitrary over the Lives and Fortunes of the People.” The reasoning for this begins in the
state of nature:

A Man, as has been proved, cannot subject himself to the Arbitrary Power of
another; and having in the State of Nature no Arbitrary Power over the Life,
Liberty, or Possession of another, but only so much as the Law of Nature gave him
for the preservation of himself, and the rest of Mankind; this is all he doth, or can
give up to the Common-wealth, and by it to the Legislative Power, so that the
Legislative can have no more than this. (p 357, book II, §135, emphasis in the
original)

The avoidance of arbitrary laws and regulations is a paramount criterion for a legitimate
legislature.

2L ocke, p 305-306 (book I, §57), emphasis in the original
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and therein not to be subject to the arbitrary Will of another, but freely follow his
own.®
The law governs the boundaries of liberty, and the law, through its genesis in consent and
evasion of the arbitrary, can compel citizens to behave in accordance with its strictures.
Locke’s system is really a government of laws, not men. As Peter Laslett observed of
Locke’s regime: “Men cannot...be compelled by will, the individual will of a ruler or the
general will of a society.”® The distinction between the just force of law and the brute
force of will is the element of Locke’s conception of liberty that allows it to avoid the
dangerous consequences of the positive concept, while incorporating idealist and
republican elements into a negative conception.** Coupled with the examples from Mill
and Marx, it illustrates the practical difficulties and theoretical doubts raised by attempts
to separate the positive and negative aspects of liberty into two separate concepts.

Reconsidering Positive and Negative Liberty

As demonstrated in the previous section, examples of positive and negative

conceptions of freedom are often found in the same works of political thought. But as we

BLocke, p 306 (book II, §57), emphasis in the original

81 aslett, Peter: “Introduction,” in Locke, John: Two Treatises of Government.
New York, NY: Mentor, 1960, p 126

8 Although beyond the scope of this discussion, for a related, but more negative,
conception of liberty see Locke’s A Letter Concerning Toleration (Tully, James H. (ed).
Indianapolis, IN: Hackett, 1983). In that work, Locke discussed the distinction between
the speculative (internal) realm and the practical (external) realm. The civil magistrate,
Locke asserted, could properly deal with the public parts of practical realm, that group of
actions the consequences of which affect other people. The magistrate could not,
however, interfere in the purely speculative realm, which encompassed the conscience, as
well as the individual’s relationship to God. That is, a magistrate cannot impose on an
individual’s beliefs, though the consequences of actions affecting others in the practical
realm could be sanctioned.
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observed in examples from the works of Mill, Marx, and Locke, elements of positive
freedom are not as dangerous as Isaiah Berlin warned. Political theory contains the
influences of positive liberty because practitioners are often concerned with advancing
their solutions to their societies’ ills. If institutional reforms or renovations are desired, it
is not enough to just spell out how the state may not act. Instead, thinkers often want to
craft institutions to encourage and nourish certain attributes of its citizens, in order that
they may better themselves and the state. There is nothing inherently wrong with this
impulse. And there is nothing inherently wrong with positive liberty, as described by
Berlin. The problems arise, however, when conscience is exiled from politics — when
individual judgments are considered private (that is, antipolitical) and are ignored,
dismissed, or squashed. This is a difficulty in the works of two very different theorists:
Thomas Hobbes, whose definition of liberty is stereotypically negative, and Jean-Jacques
Rousseau, whose positive conception of liberty makes liberals quake. The exile of
individual conscience from the purview of politics is one reason for the potential of their
theories to devolve into tyranny.

In Leviathan, Hobbes explained why humans, unlike irrational creatures, are
incapable of living peacefully in a nonpolitical society and need instead to generate a
commonwealth, a body politic. Hobbes observed that:

these creatures, having not (as man) the use of reason, do not see, nor think they

see any fault, in the administration of their common businesse: whereas amongst

men, there are very many, that thinke themselves wiser, and abler to govern the

Publique, better than the rest; and these strive to reform and innovate, one this
way, another that way; and thereby bring it into Distraction and Civill warre.*

%Hobbes, p 119 (chap. 17)
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Pride in individual judgment poses a threat to the commonwealth. As long as individual
men (in this case) are allowed to reach their own conclusions and publically act them out,
the state is not safe. The competing wills must be corralled. Hobbes’ solution is to form a
common power so that humans may live in relative security. To effectuate the covenant, it
is necessary for them “to conferre all their power and strength upon one Man, or upon one
Assembly of men, that may reduce all their Wills, by plurality of voices, unto one Will.”*’
Once the cacophony is silenced, and the commonwealth speaks with one voice
representing one will, dissension is eliminated. Understanding that the proud expression
of individual judgment is threatening to the civil order is required to form the union and to
preserve it.

In Hobbes’ absolutist regime, pluralism cannot be tolerated. Chief among the
factors that weaken the commonwealth are two directly related to this issue: (1) the
private judgment of good and evil, and (2) foolish devotion to private conscience. Hobbes
wrote of diseases of the commonwealth:

[Olne is, That every private man is Judge of Good and Evill actions....From this

false doctrine, men are disposed to debate with themselves, and dispute the

commands of the Common-wealth; and afterwards to obey, or disobey them, as in
their private judgments they shall think fit. Whereby the Common-wealth is
distracted and Weakened.

Another doctrine repugnant to Civill Society, is, that whatsoever a man does

against his Conscience, is Sinne; and it dependeth on the presumption of making

himself the judge of Good and Evill....Otherwise in such diversity, as there is of
private Consciences...the Common-wealth must needs be distracted, and no man

dare to obey the Soveraign Power, farther than it shall seem good in his own
eyes.®®

¥Hobbes, p 120 (chap. 17)

% Hobbes, p 223 (chap. 29), emphasis in the original

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



66

Conscience must be kept out of the political realm because according to Hobbes it can
lead to no good. Because citizens are offered protection, they must fulfill their obligations
to the sovereign. The liberty of subjects is limited by civil laws, that is, by what the
sovereign permits. Questioning the sovereign’s dicta is an act of rebellion that cannot be
tolerated in an absolutist regime. It is this tendency of Hobbes’ commonwealth to control
not just the bodies of its subjects, but to also limit individual consciences, that is so
distasteful to contemporary thinkers concerned with liberty. It demonstrates that the mere
absence of physical restraint is not enough for those of us committed to protecting and
encouraging freedom. The problem with positive liberty is not its aspirational aspect, but
the elimination of individual judgment from politics. When our consciences are not our
own, freedom is impossible, regardless of how it is defined.

In On the Social Contract, Rousseau presented a similar view of the role of private
conscience, though from a very different perspective. How, Rousseau asked, can
individuals preserve their lives and their freedom while living peacefully together? His
answer is to:

Find a form of association that defends and protects the person and goods of each

associate with all the common force, and by means of which each one, uniting with

all, nevertheless obeys only himself and remains as free as before. This is the
fundamental problem which is solved by the social contract.®
By forming an “association” with a common, public good and a coherent body politic,
Rousseau’s individuals avoid the drawbacks of living in an “aggregation,” in which

interests remain strictly private. As long as people’s loyalties and interests are directed

toward themselves rather than toward the community, fragmentation and dissolution is

¥Rousseau, p 53 (book I, chap. 6)
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always a threat. Individual freedom is threatened by others who may be stronger or
meaner. But when the association is formed, the internal competition is transformed into
cooperation. The good of the individuals is aligned with the public good. And the only
rational and correct option is to submit one’s will to the will of the community — the
general will.

This entails a transformation, from a group of like-minded private individuals to a
civil state of citizens who, combined, transcend their aggregate value. In order to hold the
group together, the following doctrine (familiar to the most casual student of political
thought) is proposed:

[Elach individual can, as a man, have a private will contrary to or differing from

the general will he has as a citizen. His private interest can speak to him quite

differently from the common interest. ... Therefore, in order for the social compact
not to be an ineffectual formula, it tacitly includes the following engagement,
which alone can give force to the others: that whoever refuses to obey the general

will shall be constrained to do so by the entire body; which means only that ke will
be forced to be free.®

This chilling phrase is often cited by critics wary of the tyrannical effects of positive
liberty. It is a paradoxical construction, in which stifling liberty is calculated to result in

more freedom. In Rousseau’s scheme, it is not only good, but rational and right,®! for me

®Rousseau, p 55 (book I, chap. 7), emphasis added

'Rousseau asserted that moral maturity is the result of conforming to the general
will. He wrote:

Although in this state he deprives himself of several advantages given to him by
nature, he gains such great ones, his faculties are exercised and developed, his
ideas broadened, his feelings ennobled, and his whole soul elevated to such a point
that if the abuses of this new condition did not often degrade him beneath the
condition he left, he ought ceaselessly to bless the happy moment that tore him
away from it forever, and that changed him from a stupid, limited animal into an

intelligent being and a man. (p 56, book I, chap. 8)
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to abandon my own opinions, interests, and concerns — my conscience — when they
conflict with the general will. The force that compels me to act in accordance with the
general will is not considered arbitrary; for Rousseau, it is the culmination of self-
government, and the realization of freedom, demonstrated by “obedience to the law one
has prescribed for oneself.”** Personal judgement and conscience are thrown out of the
political sphere. Individual perspective and direction is confined to a nonpolitical arena,
where the repercussions of such opinions and actions are minimal. Rousseau’s proposition
gives us the freedom to govem our selves when the stakes are low. When consequences
matter — for us, for the community, for the common good — the sphere of liberty is
constrained. Again, the fault lies not with the positive aspects of liberty such as self-
governance, personal improvement, fulfillment of civic goals; instead, the problem can be
traced to an authoritarian dismissal of individual conscience. By restricting personal
ideological and moral positions from the public purview, Rousseau killed the possibilities
for real freedom in his regime. Without the possibility of plural opinions and interests, the
state necessarily becomes a force of constraint rather than liberation. Trying to convince
citizens that their chains make them free does nothing to remedy the fact that excluding
conscience from politics limits liberty of any sort, positive or negative.

Those who favor barring the judgment of individuals from the realm of politics
must be quite certain that their regime, alone, will produce the “correct” result for any

dispute. Ironically, the conditions necessary to justify the exclusion of personal conscience

His description of the resulting state is inspiring, until the repercussions are considered.
Missing from the litany of attributes improved is any mention of the individual will.

"Rousseau, p 56 (book I, chap. 8)
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from politics are similar to the circumstances which gave rise to the independent
judgments in the first place. The regimes of Rousseau and Hobbes condemn the pride that
motivates interference of the specific in the transcendent will of the state. But the result of
the exclusion is to magnify the hubris of the body politic, as its general or common will is
made (definitionally) nearly infallible. When there is no room for independent criticism or
contribution, there is no room for meaningful participatory politics, self-government
becomes impossible, and liberty is unjustly limited. This is the problem with positive
liberty as described by Berlin: it often concentrates the power to declare truth in the hands
of those capable of (tacitly consensual) coercion. The internal goals of self-improvement
are problematic when the direction and degree of the change are determined by an external
party.

Obviously, I subscribe to a contradictory point of view — that competition of
ideas in a “marketplace” will encourage the good ideas and discourage the bad. John
Stuart Mill argued that exposing ideas to public consideration is necessary for the
individual status of the ideas as well as for the good of the society. Unusual ideas deserve
a hearing not least because they could be correct. Even if misguided, such ideas play an
important function in the improvement of social/political character and discourse. If the
idea is wrong, it may still illuminate a small truth, it may force the public to reconsider a
much loved dogma, and the contestation of ideas improves the intellectual skills of the
population.”® Free and open exchange and criticism of ideas is fundamental to a society

that chooses not to rely on received wisdom. If there is no required foundational truth,

%For more discussion, see Mill’s chapter II, “Of the Liberty of Thought and
Discussion.”
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then a plurality of opinions and ideas must be encouraged, so that the best will come forth.
If disagreements arise, Mill noted, it is illegitimate for the state to silence the opposition.
In a great, resounding declaration, Mill wrote: “If all mankind minus one were of one
opinion, mankind would be no more justified in silencing that one person than he, if he had
the power, would be justified in silencing mankind.”® He was not misled by the power of
independent judgment, however. Mill acknowledged that such ideas can be threatening to
the foundations and intentions of the state. But dangerous as they might be, individual
consciences are needed to act as a curb on state power. When we give up our freedom to
opine and participate intellectually in public debates, other freedoms can easily slip away.
In this way, negative freedom and positive freedom are connected, not as distinct
concepts, but as facets of the same conception.

A useful conception of freedom must involve more than just portions of either the
negative definition or the positive definition. I understand that Isaiah Berlin’s argument
attempted to clarify the important historical and developmental distinctions between
“freedom to” (the positive concept) and “freedom from” (the negative concept). But
instituting a dramatic split between the two “senses” elides the fact that Berlin’s criticisms
of each definition could be remedied if the two were prospectively reconciled.”® Berlin

criticized negative liberty for not requiring a participatory element, but part of that

Mill, p 21

%By “reconciled” I mean the combination of two related though not identical
conceptions (not concepts) of liberty. The result is not a fixed and final definition of
freedom, but it does acknowledge that political conceptions of liberty differ from each
other in their emphases on constitutive elements, such as libertarianism or the extent of

participation.
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requirement (in a straightforward emphasis on self-government) could be met by the
positive notion. He criticized positive liberty for its tyrannical tendencies, but his criticism
conflated the internal situation of personality development with the autocratic
perfectionism of some expressions of that definition. In that case, Berlin’s criticisms can
be met by allowing individual conscience back into politics — that is, by injecting an
element of the negative definition into the positive conception. My proposal to
reintroduce theoretically these two conceptions is not a vainglorious exercise in theory. It
is consistent with and respectful of the tradition of political thought, in which thinkers
concerned with conceptual understanding and practical applications often drew aspects of
freedom from the positive and negative traditions. When their theories of liberty proved
unsatisfactory or ineffective, the faults can be traced to artificially narrow definitions of
liberty that ignored elements from other conceptions.*®

Perhaps the resolution lies in the integration of aspects of liberty from varied
traditions: negative, positive, republican, liberal, idealist. As I mentioned previously,
David Miller’s formulation — “To be genuinely free, a person must live under social and
political arrangements that he has helped to make; he must enjoy an extensive sphere of
activity within which he is not subject to constraint; and he must decide himself how he is
to live, not borrow his ideas from others.” — suggested that a coherent theory of liberty
must involve all three traditions of thought about freedom: republican, liberal, and idealist.

His combination underscores the participatory element, the libertarian element, and the

*Think of Mill’s failed harm principle, which disintegrates because he fails to fully
protect a sphere of individual freedom in his efforts to encourage institutional attention to

improvement of individuals.
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internal element of conscience. What Miller left undefined, however, are the precise
proportions with which these traditions should be mixed. This decision is proper.
Strictures beyond conceptual guidelines are unreasonable and impractical. Liberty cannot
be produced by a recipe — mixing three parts of the liberal tradition with a dash of
idealism, baked in a republican crust. The ingredients and results of liberty are impossible
to quantify. This makes it difficult to quantify how much liberty any individual possesses,
and so to determine whether equal liberty exists and how arrangements might be altered to
equalize freedom. But as Berlin argued, this confusion is a function of the ephemerality of
liberty, and is not a reflection of theoretical sloppiness or conceptual insufficiency. He
wrote:
The extent of my freedom seems to depend on (2) how many possibilities are open
to me (although the method of counting these can never be more than
impressionistic...); (b) how easy or difficult each of these possibilities is to
actualize; (c) how important in my plan of life, given my character and
circumstances, these possibilities are when compared with each other; (d) how far
they are closed and opened by deliberate human acts; (e) what value not merely the
agent, but the general sentiment of society in which he lives, puts on the various
possibilities. All these magnitudes must be “integrated”, and a conclusion,
necessarily never precise, or indisputable, drawn from this process.®”
His description of the difficulty of determining the extent of liberty focuses on the cultural
value of liberty as well as on the conditions for expression of freedom. Berlin recognized
that theoretical speculation alone bears little relevance for socially situated individuals
considering their actual and potential activities. It is all very well and good to claim (as I

have) that a useful conception of liberty must: (1) recognize that autonomy and anomie

are not necessarily coincident; (2) encompass more than the mere absence of external

Berlin, pp 42-43, footnote 9
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restraint; and (3) recognize that philosophical distinctions between types of liberty are not
and should not be carried out in concrete and useful conceptions. But how might these

observations relate to the construction of a feminist theory of liberty?

CONTEXTS AND CONTINGENCIES

As many feminist critics have noted, and as was discussed in chapter 2, theories
that seem intellectually intriguing or potentially beneficial are not necessarily useful for
feminism. In order to be relevant and reliable, theories must be applicable to the
constrained and unequal situations in which women find ourselves. What distinguishes a
feminist theory of liberty from another, generic theory of liberty is that a feminist theory
acknowledges that it must be both theorized and understood within and from the context
of women’s lives. If such a theory is not cognizant of the ways in which women have
been systematically excluded from political activity or legal protection (for example: our
exclusion from citizenship, from performing legal roles such as juror or executor, from
certain types of employment) or if the theory is inapplicable to the situations in which
women often find ourselves (with primary responsibility for the work of child-rearing, in
situations of intimate violence ), then it is nothing more than a flight of fancy. That sort of
theory may be interesting and compelling, but it has little relevance for women’s lives.

Abstractions and philosophical musings — thought-provoking and inspiring as
they may be — are not useful alone for women and men concerned with ending

patriarchal, racial, and class-based injustice.® Unless the theoretical approach is situated

% Although I list these forms of injustice serially, they should not be considered
separate, distinct, or stratified forms of oppression. Although at different times and in
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in the context of lived experience, it will be weak and ultimately unsatisfying. If the
normative implications of the theory are spun out architectonically, without regard for the
conflicts and crises which people actually face, they are not useful. Many students of the
history of political thought (myself included) enjoy exploring and examining the “cities in
speech” spun by theorists. But such pleasure is always moderated by the reminder that
these exercises are partially fictional. Speculations as to how men (and I mean men)
behaved in imagined states of nature are informative ways to explain and justify specific
political arrangements. But their focus is on explaining how specific regimes came to exist
and why (with reference to an ephemeral state of nature) they are or are not appropriate
— they look backward rather than forward. Because state of nature theorists do not begin
their argument from the context of political reality,” there is always an epistemological
(ontological?) disjuncture between the world in which they live and the world they
describe. If political thought (that is, thinking about politics) is to be anything other than a
descriptive academic exercise, its normative aspects must be directed toward some
purpose(s).

John Rawls, for example, in A Theory of Justice, was not concerned merely with
describing what could take place behind the veil of ignorance. His theory was informed by

his concern with the increasing disparity between the rich and the poor, and his desire to

different contexts one of these forms may exert a more direct force on people’s lives, it is
theoretically and practically impossible (and undesirable) to extricate one form of
oppression from the others. I subscribe to Kimberlé Crenshaw’s “intersectionality”
approach, which is detailed in her: “Demarginalizing the Intersection of Race and Sex” U
Chicago Legal F 1989: 139, 1989

%However, it is important to note that they often do read their contemporary
condition of politics back in to their state of nature.
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justify how he thinks the modern welfare state should address and limit distributive
inequality. As such, his theory is laudable. But his tendency to rely on disembodied
abstractions ultimately weakened his argument. Rawls’ individuals in the original position
are ignorant of their specific strengths and weaknesses, as well as of their socially situated
identities. Such an individual does not know if he (and I do mean he'®) is born rich or
poor, fast or slow, smart or stupid. He also does not know his race, his gender, his
ethnicity, his religion. He is asked to reason out principles of justice that will protect his
interests without knowing his own specific interests. Rawls assumed that all individuals,
regardless of their demographic or psychological characteristics, share the same basic
interests in being treated fairly. But it this really the case? Do our social experiences
shape our experiences of justice in ways that make our interests very different? Does the
primary emphasis Rawls’ individuals put on the distribution of goods (of values, of things)
reflect the worth that socially situated men of color, women of color, or white women
would also assign? Do the tangible and acquisitive characteristics of Rawls’ goods
coincide with those valued by less privileged members of society?

Those questions are impossible to answer hypothetically. But they do point to a
problem with Rawls’ approach: he never even entertained the possibility that individuals’
interests are breathtakingly plural — and that they cannot be considered separate from the
social context of inequality in which those interests are formed and directed. We do not

know, from Rawls’ account, how women fare in his proposed theory. Because Rawls

10Gee Okin, Susan M.: “John Rawls: Justice as Faimess — For Whom?” in

Shanley, Mary Lyndon and Carole Pateman (eds): Feminist Interpretations and Political
Theory. University Park, PA: The Pennsylvania State University Press, 1991, pp 181-198
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avoided considering situated perspectives and experiences in his desire to explore a broad
conception of justice, it is unclear if his theory has any practical relevance for individuals
who happen to be women and/or non-white. His misstep illustrates that for a theory to be
useful for feminism, it must be applicable and applied (in contextual and concrete ways) to
the circumstances of women’s lives. Like studies of coronary disease in men that are
generalized to women, political theories of disembodied individuals out of specific,
embedded social contexts are interesting, but not particularly useful. Concrete
applications of theories to women’s lives — both during and subsequent to theory
construction — are required if the theoretical approaches are to be considered by
feminism. Attention to the context of women’s lives (theoretically and practically) is vital
to a feminist theory of liberty.

The interjection of context into theorizing is nothing new. Good theory has always
been aware of and sensitive to the contexts in which it is created and understood. The
only added element is a reminder that the contexts selected must take account of women’s
lived experience. But once we pay close attention to how women live and use that
experience to build theory and to understand it, how general can the theories be? Will we
be stuck with situation-specific theories in which white women’s experience produces
categorically different theories than black women’s experience, or in which New England
women’s experience produces theories incomprehensible and inapplicable to a California
women’s context? How do we avoid piecemeal results while emphasizing the importance
of specific applications? If theories are to be created and understood in specific and
detailed milieux, how expansive or inclusive can they be? If context is required both for

theorizing and understanding, are theories doomed to be tessellated explorations of
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circumscribed and limited subjects? Will we be left with an amalgamation of little theories
than exist on their own because the contexts in which they arose are not identical and are
therefore not compatible? Does emphasis on context relegate theorizing to second-class
status? It does not. The solution lies in a two-fold approach combining the appeal to
general principles with contingent applications.

Principles are necessary for theories to avoid spiraling into a collection of
fragmented and partial thoughts. If we are to have feminist theories of liberty rather than
individual- or subgroup-based specific examples of liberty, our theoretical work must be
constructed in relation to some overarching principles. These principles would not be like
tunnels, funneling our thoughts and work into predetermined and narrow outcomes.
Rather, they should function like guideposts, reminding theorists of the important ethical
values and political circumstances that must be acknowledged and considered. Appeal to
principles provides both a focus and room to maneuver. They contain, necessarily,
generalizations. These broad statements can serve as an articulation of ethical ends and
value-laden conclusions. But, using nonspecific language, principles should be applicable
to more than one specific context. As clear and general propositions, principles offer a
normative standard with which to compare specific interpretations and justifications. They
do not represent the end of the debate. Principles can function to focus and direct political
applications. The subjects they address are broad. They could be (and in this case are)
based on normative assertions: that freedom depends on the agreement that identity is best
generated internally rather than imposed; that freedom is threatened when human dignity
becomes the object of contractual agreements; that freedom can flourish only in a

pluralistic society. They provide guidance as we wrestle with ethical and political
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dilemmas. They are a reminder of a more universal approach, of the search for meaning in
the big picture.

In that sense, principles can also be dangerous, especially for feminist theorists
concerned with considering and respecting the contexts of women’s lives. Principles
represent a transcendent element — the belief that it is appropriate to make certain value
claims that exceed a particular situation and encompass a multitude of experiences. Asa
declarative proposition this can be useful, but as a descriptive statement it can run the risk
of effacing experiences that do not neatly fit its mold. For example, the principle stated in
the Declaration of Independence, that “all men are created equal,” has great rhetorical
power. It is a rousing, inspirational claim that can do much to motivate people to seek
institutional change. But as a descriptive statement it reveals a cognitive dissonance with
the social reality of the time. The principle may have been strongly believed, but the
follow-through on its values was shoddy at best.

The solution to this problem is quite simple: appeal to principles, but avoid
universal or transcendent applications of those principles. Even if a principle is held to be
generally true or desirable, it does not follow that it should be uniformly applied in all
contexts. A feminist theory of liberty is one that is theorized and understood in the
context of women’s experiences. But women’s experiences are not monolithic. The case
cannot be made that a single woman’s experience is more like a general Women’s
experience than it is like any man’s."® Women’s experiences and the political, economic,

or ethical problems we face are heterogeneous. As it is inappropriate to treat all women’s

1%"Men and women alike are shaped by the forces of patriarchy.
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issues as if we were men, it is also unacceptable to treat all the conflicts of all of us as if
we were one. This suggestion does not elide ethical concerns. I am not proposing that
moral standards be shirked, simply that all situations are not equivalent and applications of
general principles (not the principles themselves) may need to be altered to better fit the
context. An attention to contingency means that the application of principles will take
place with the knowledge that situations are not uniform, circumstances change, solutions
are often dependent on uncontrolled variables. Proposing a principle of liberty is not like
writing a hard and fast rule, to be used completely and consistently in any situation. It is
rather like offering a general set of values and considerations, to be used in specific
situated contexts in ways that are respectful of the different details and the varied
outcomes. In other words, a principle is not a concrete and timeless rule and should not
be used as such. Contingent applications of general principles will help theories of liberty
to be more directly relevant and politically successful in the contexts of women’s lives.

In order to theorize liberty from a feminist perspective and toward feminist ends,
what we need is a new approach. A feminist theory of liberty must begin from the premise
that liberty and equality are sympathetic and related values, and that autonomy and rich
interpersonal relationships are not mutually exclusive. It must go beyond the mere
absence of restraint. It must make room for individual judgment in things political. It
must recognize that it is possible (indeed desirable) to reconcile positive and negative
conceptions of liberty, and that such a reformulation will yield a more sophisticated and
textually conscious notion of liberty. It must be theorized and understood from the
context of women’s lives, in order that men’s experiences not stand in for human

experience. It must contain an appeal to higher principles, such that they function as
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guides for judging and responding to the practical conundrums of women’s lived
experience. This feminist theory of liberty must contain principles that reinforce the
centrality of self-definition, that protect the values of human dignity, and that are
committed to encouraging and sustaining a pluralist society. And those principles must be
marshaled contingently, with an awareness that liberty is not a force to be used to constrict
and constrain women’s choices and with the understanding that women’s lives and men’s
lives are varied. These parameters shape the three principles of liberty, partially

constitutive of a feminist theory of liberty, which are discussed in the following chapters.
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4
Principles of Liberty:

Theoretical Explorations and Practical Considerations

The division of political liberty into positive and negative concepts is ungainly when
considered from the perspective of texts of political thought and inefficient when judged
from practical policy applications. Exaggerated definitions of positive liberty (the extreme
conclusion of being “forced to be free”) make humans the moral equivalent of sheep —
always in need of a kind master to direct our desires and urge our movements toward the
prescribed goal. Notions of negative liberty, bordering on the parodic, also treat humans
as if we were animals, allowed freedom only within a fenced pasture of free will. Either
caricatured conception of liberty is inadequate. A feminist theory of liberty needs both
negative and positive elements, which in specific social contexts combine to illuminate
guiding principles, useful only insofar as they are applied contingently.

The theoretical considerations explored in the previous chapter aide us in our
pursuit of principles of liberty, but they do not dictate those guiding precepts. It is my
contention that a complete set of principles of liberty cannot be firmly determined. Rather
than thinking of liberty as a finite and fixed set of rules and conditions, it is better to
presume that a feminist theory of liberty could contain countless axioms. I do not want
(and do not believe it would be possible) to articulate a closed set of liberty principles,
which would solely comprise a delineated and determined feminist theory of liberty. Such
a proposal would necessarily be incomplete, it would likely overlook liberty concerns

central to women in social and political situations foreign to me, and it would have to take

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



82

an unacceptable suprahistorical form. Declared commitments to contextual
understanding, participatory interpretation, and contingent application make an
overstructured definition of liberty impossible. Rather, a feminist theory of liberty should
consist of an open set of principles: to be understood and generated within the context of
lived experience, and to be deployed contingently. In this dissertation I examine only
three political issues, and propose only one liberty principle for each. Obviously, support
could be marshaled for other principles arising from the same situations. My focus does
not preclude such theorizing. The three principles I introduce are examples of one way to

think about liberty. There are, of course, others.

PRINCIPLES OF LIBERTY IN THEORY

The reconciliation of different kinds of liberty — negative and positive; republican,
liberal, and idealist — is possible if we understand that types of liberty are not necessarily
antagonistic or mutually exclusive. Many theories of liberty, including those of Locke and
Mill, include aspects of both negative liberty’s restraint and positive liberty’s attention to
conscience. David Miller’s descriptions of three traditions of liberty, republican, liberal,
and idealist, can be combined within a coherent whole. In fact, he asserted that most
desirable was a definition of liberty that commingled all three stands of theory. He wrote:
“To be genuinely free, a person must live under social and political arrangements that he
has helped to make; he must enjoy an extensive sphere of activity within which he is not

subject to constraint; and he must decide himself how he is to live, not borrow his ideas
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from others.”'” Miller’s formulation emphasized three areas in which human liberty is
important: (1) as it relates to self-government and participation; (2) as it determines a
realm free of state interference; and (3) as it depends on a commitment to diversity of the
inertias and actions of human agency.'® The principles of liberty I propose and discuss in
this dissertation are each related to one of Miller’s three areas. I transpose Miller’s
empbhasis on self-government to controversy surrounding self-definition in a legalistic
context. I explore the boundaries and implications of a private (procreative) realm free
from government constraint. And I question the extent to which we are able to allow
individuals to determine their own, diverse, actions and inactions. Each of these projects

generates and considers a (nonexclusive) principle of a feminist theory of liberty.

12Miller, David: “Introduction,” in Miller, David (ed): Liberty. Oxford, England,
Oxford University Press, 1991, pp 19-20

1%Note that Miller’s three areas roughly (and imperfectly) correspond to John
Stuart Mill’s three regions of human liberty. The second relates to Miller’s third (idealist)
element, the third to Miller’s second (liberal). Mill’s regions are:

[Flirst, the inward domain of consciousness, demanding liberty of conscience in the
most comprehensive sense, liberty of thought and feeling, absolute freedom of
opinion and sentiment on all subjects... Secondly, the principle requires liberty of
tastes and pursuits, of framing the plan of our life to suit our own character, of
doing as we like, subject to such consequences as may follow, without impediment
from our fellow creatures, so long as what we do does not harm them, even

though they should think our conduct foolish, perverse, or wrong. Thirdly, from
this liberty of each individual follows the liberty, within the same limits, of
combination among individuals; freedom to unite for any purpose not involving
harm to others...

Mill, John Stuart: On Liberty. Shields, Currin V. (ed). New York, NY: Macmillan, 1985,
p 16
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Three Principles of Liberty

The republican tradition of thinking about liberty teaches us that participation in
the construction of social and political institutions and relations is vital for freedom. We
can be free only if we are participants in/citizens of a free society. Although Miller does
not discuss this issue, such freedom also requires self-government and participation in the
construction of individual social and political identities. If we are to be free to actively
contribute to political and social arrangements, we must also be free to actively shape (to
don, shed, and transform) the social and political labels attached to us. That means that
categories and assignment of identities must arise from self-definition and participation,
not from top-down institutional imposition. An articulation of this value, necessary to a
feminist theory of liberty, is The Identity Principle — that individuals should be able to
define themselves as they wish, and that such definitions are not mutually exclusive,
permanent, or of fixed meaning.

Miller’s contribution from the liberal tradition is this: liberty requires a realm of
activity free of governmental constraint. But what are the limits of that realm? And what
justifications would allow the state to interfere in ethically contentious situations? This is
a particularly thorny question for feminists, who are well aware of the dangers that can
accompany those (like women, historically) who reside in a realm governed by private
individuals rather than the state. It is generally accepted by feminist scholars that the
ideology which limited government involvement in the private affairs of individuals also
worked to deprive women of legal protection from the abuses we suffered at the hands of
our (nongovernmental) rulers. For example, common law tradition that barred the state

from regulating relationships between husbands and wives also prevented the state from
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stopping spousal abuse. The practices that allowed (male) individuals freedom to conduct
their non-public lives without government interference also kept women out of the public
sphere. Feminists have worked hard to dismantle those boundaries inasmuch as the
restrictions limit women’s ability to participate actively in social and political institutions.
There is a danger that any discussion of a realm of activity outside the clutches of the
state, for men or for women, will threaten to reinscribe the public-private distinction into
this new feminist theory of liberty. I do not believe that is a realistic threat. Unless
women are to be controlled entirely by the state as well as by their male “protectors,”
there must be some sphere of activity in which we can pursue our own goals by our own
means, without the meddling of our government or our neighbors. It is this realm with
which I am concerned. And its legal borders and ethical foundations are the focus of the
genesis and discussion of The Privacy Principle — that individuals have the right to
control their bodies, and that the state should not force individuals to act against their
(declared) wills in ways that compromise standards of human dignity.

The third aspect of liberty, for Miller and for me, harnesses the useful and
nontyrannical attributes of the idealist tradition. This aspect requires the participation of
individual conscience and judgment in politics. In Miller’s terms, it means that an
individual must determine, for herself, her approach to and method of life, and must not
mistake others’ ideas for her own. This value leads to an emphasis on diversity — on the
varied (and sometimes conflicting though often complementary) ways individuals believe
and behave. This facet of liberty can only arise in a society that values pluralism. Miller’s
emphasis on individual generation of ideas, and the avoidance of borrowing ideas from

other people, is important but leaves unspoken another great threat to liberty. We must

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



86

not annex the ideas of other people, but we must also not have other ideas thrust upon us,
even if they are believed to be good for society or good for us individually. Like John
Stuart Mill, I believe that liberty is threatened as much by social forces as by legal. From
that concern, I suggest The Agency Principle — that individuals have the right to make
their own decisions about how to live their lives, that individuals must be assumed to be
capable of making ethical decisions, and that social reprobation (well-intentioned or not)
must not inhibit the decision-making process.

These three principles — of identity, privacy, and agency — are presented in
chapters 5, 6, and 7. The articulation of each principle arises in a specific social and
political context; the application thereof is examined in the same situation. The case

studies provide contexts in which to understand the uses and abuses of liberty.

MEANS AND METHODS

In each of the next three chapters, one of the three principles of liberty is
presented. Each principle is explored in the context of a case study — a detailed
examination of a legal conflict that raises questions regarding the extent or character of
liberty. In each case study, I pay particular attention to the details of the ways individuals
talk about liberty. In the first case study, I examine the language used to describe the role
and character of identity. In the second case study I focus on the ethical dilemmas
surrounding privacy claims. And in the third case study I explore the language used by
political actors and external commentators to describe the realm of human agency. In all
three, focus is on close readings of the language used by both legal subjects (those who

are entitled to speak for the law, whose words enforce the law, whose speech becomes the
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law) and legal objects (those who are silent, silenced, muted, or spoken for). The
perspectives of participants and close observers can yield understandings that would not
be possible were we to rely only the view of a “transcendent” critic. Rather than depend
on the god’s eye view of bad theory, the case studies present the situated perspective, the
contextual interpretation.

This method is informed by the work of recent sociolegal studies, including the use
of narrative (personal and historical) to illuminate the workings of the law.'* Such work
is valuable because it illustrates the real force of law in everyday lives. It allows those
who suffer the force of law to have a voice — a voice that reminds us (and many of us
need reminding) that legal conflicts involve people, and that decisions of law have real
consequences beyond the resolution of academic questions. It contextualizes legal
disputes, and allows the reader to better understand which complications are relevant and
which differences of fact matter. The narrative method does, however, have a flaw.
When done poorly, it results in particularly shoddy scholarship, making legal conflicts
even less comprehensible than if they had been treated in the old-fashioned law review

way. Kathryn Abrams, in her important article “Hearing the Call of Stories,” lists several

1%Excellent examples of such scholarship include: Bellow, Gary and Martha
Minow (eds): Law Stories. Ann Arbor, MI: The University of Michigan Press, 1996;
Estrich, Susan: Real Rape. Cambridge, MA: Harvard University Press, 1987; Jones,
Kathleen B.: “The Politics of Responsibility and Perspectives on Violence Against
Women,” in Dean, Jodi (ed):_ Feminism and the New Democracy. London, England, Sage
Publications, 1997, pp 13-28; Sanday, Peggy Reeves: A Woman Scorned: Acquaintance
Rape on Trial. New York, NY: Doubleday, 1996; White, Lucie: “Ordering Voice:
Rhetoric and Demacracy in Project Head Start,” in Sarat, Austin and Thomas R. Kearns
(eds): The Rhetoric of Law. Ann Arbor, MI: The University of Michigan Press, 1994, pp

185-223
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potential errors of narrative scholarship.'” Abrams notes that narrative scholarship is
often prey to charges: (1) that it lacks normative legal content, (2) that it does not have a
standard by which truth can be demonstrated, (3) that its “typicality” is suspect, and (4)
that it is (ironically) incontestable. The case studies in this dissertation are carefully
crafted to avoid those pitfalls. Although only one contextual study employs an actual
narrative,'® the interpretive stance of the other two could open them to criticism. I have
emphasized and re-emphasized the importance of context in scholarship. Because of this,
my attention in the case studies is focused on particular conflicts in specific situations.
The attention to grounded detail (rather than a [theoretically impossible and practically
undesirable] “universal perspective”) is an important reason why I have tried to anticipate
and address concerns like Abrams’. The first two objections she raises could be made to
any second-rate scholarship. I am, therefore, most concerned with the latter two
comments.

Any academically noteworthy individual legal case is both typical and not — it is
categorized into a line of doctrinal development, which makes it unsurprising in a way, but
it also challenges the doctrine (if it did not, we would not pay it any attention). In that
sense, any case rich enough to sustain close reading is likely to be a “hard case” —
sufficiently unusual to challenge and aide theoretical development. The legal cases
examined in the contextual studies of liberty principles are not typical, but they are not

hopelessly idiosyncratic either. The way I combat this intrinsic difficulty is to constantly

95California Law Review 79(4): 971-1052, July 1991

1%See chapter 7, “Two Wrongs, Any Rights?: Intimate Violence, Agency, and the
Role of Liberty.”
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and consistently emphasize the context of the case — the context in which it arose, the
context in which it was decided, the context in which it was studied, and the context in
which the reader’s analysis of my conclusions occurs. Thus, the examined cases may not
be typical, but they are grounded in specific and detailed contexts. This means that any
conclusions reached are applicable most directly to that specific situation — any inferences
for other cases must be provisional and contingent. As long as we do not attempt to draw
universal, transcendent (that is, ahistorical, apolitical, suprasocial) conclusions from
individual cases, their typicality (or lack) need not be a problem.

The question of whether conclusions can be contestable is also manageable. By
“contestable” Abrams means: does the narrative (or the conclusions it generates) further
or stop discussion? Can reader criticize the narrative, can she contest the conclusions
without being shut down? Must the reader have experiences identical to the narrative
voice in order to participate in the debate? I think it clear in these case studies that similar
personal experience is not a criterion for judgment. I have no personal history of
involvement in the legal conflicts I describe and discuss. My conclusions are contingent
and, importantly, contestable. I do not claim to have issued the final word on any of these
disputes and their relation to liberty. I have justified my interpretations and explained my
arguments, and am happy to grant that other interpretations may also be plausible. The
conclusions reached in this dissertation are not the final words on the subject, but are my
attempt to reframe and redirect the debate. If they are contested, I have succeeded.

In addition to the field of sociolegal studies, and acknowledgment of the cautions
raised by Abrams, my method of close reading is informed by the work of two other

scholars: James Boyd White and Clifford Geertz. White’s work is thoughtful and

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



90

reasoned.'” He is particularly helpful to me because of his emphasis on reading — as a
rich approach to interpretation as well as on the value of the actual fact of reading.'%

White’s work underscores the inescapable presence of social context. He wrote, in Justice

as Translation, that

There is no position outside of culture from which the original [text] can be
experienced or described. It is read by one of us, translated by one of us speaking
to the rest of us. The meaning and identity of the original are defined in the
differences we perceive in it, in what makes it strange to us. To another it will
present a different set of differences, and thus be a different text, with a different
meaning.'®
[ agree that there is no interpretation outside culture. Judgments are not made by inhuman
individuals, gazing down at social conflicts from the philosopher’s point of view. We each
bring our own perspectives, values, and concerns to a project of interpretation, or
translation. But do not push White’s contentions to illogical extremes. Our conclusions
about the meaning of a text are not (and should not be) a jumble of divergent opinions of
unrecognizable origin. Acknowledging the importance of individual interpretations does
not open the door to a critical melee; it does not result in an amoral, uncritical relativism.

White understood that interpretation and translation are similar practices, intended

to elaborate the meaning of one text by composing another, of his or her own
making. In each case fidelity to the prior text is the central ethical imperative, yet

1Not discussed herein but worth a look are his: Acts of Hope: Creating Authority
in Literature, Law, and Politics. Chicago, IL: The University of Chicago Press, 1994; The
Legal Imagination (abridged edition). Chicago, IL: The University of Chicago Press,
1985; and When Words Lose Their Meaning. Chicago, IL: The University of Chicago
Press, 1984,

1%White unabashedly celebrates books. The texts he examines range wildly from
Mark Twain to Plato. He is remarkably (and happily) literate.

1%White, James Boyd: Justice as Translation. Chicago, IL: The University of
Chicago Press, 1990, p 252
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in none can that faithfulness be defined as mindless literalism — which would be
no fidelity at all — nor can the duty of fidelity be discharged in any other merely
mechanical or technical way. There is in fact no one right way to discharge it; it
requires a response of the individual mind and imagination, the kind of self-
assertion implied in the making of any real text.!'®
There may not be one (and only one) correct interpretation, but there can certainly be
incorrect interpretations, including “mindless literalism.” White’s method is useful
because it is thoughtful and reasoned without being predetermined. His approach
encourages creativity without abandoning standards for judgment. He granted that
what you say to me is never wholly understood by me and is not reproducible in
my terms; nonetheless I can, indeed [ should and must, create texts in response to
yours about which I claim that they bear a relationship of fidelity to what you say
and in this sense do them justice. My hope is not that they imitate or replicate
your text but that they speak to it faithfully. The central truths of translation are
the central truths of human interaction.!"
Translation/interpretation is an ethical enterprise, conducted by socially situated
individuals trying to do the best job we can. A respect for liberty is part of that process.
The work of Clifford Geertz was also influential as I constructed the case studies,
though in a less explicit way.''? Geertz’s scholarship is informative and enriching, even as
it is sometimes difficult to isolate particular bits of his work to give them credit. His
approach is both broad and deep; his contributions are startlingly sensible — they seem

almost self-evident, even as the reader wonders why they are not articulated elsewhere.

His comments on “the microscopic nature of ethnography” are applicable to the close

11%White, p 243
'White, pp 257-258

12Gee his: The Interpretation of Cultures. New York, NY: Basic Books, 1973;
and Local Knowledge. New York, NY: Basic Books, 1983 Both are valuable resources
— offering epistemological food for thought as they educate and challenge assumptions
about why and how we theorize about politics.
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scrutiny involved in the legal case study method. Both raise questions of generalizability
— can an ethnographic study or close examination of a legal case tell us about anything
other than the case itself? Geertz wrote:
The methodological problem ... is both real and critical. But it is not to be
resolved by regarding a remote locality as the world in a teacup or as the
sociological equivalent of a cloud chamber. It is to be resolved — or, anyway,
decently kept at bay — by realizing that social actions are comments on more than
themselves; that where an interpretation comes from does not determine where it
can be impelled to go. Small facts speak to large issues, winks to epistemology, or
sheep raids to revolution, decause they are made to.'"
Interpretations (or translations, in White’s terms) can expand beyond the situation in
which they were generated. What must be remembered, however, is that those
interpretations cannot be severed from the contexts in which they arose, even as their
implications are applied contingently to other conceptualizations. The result will not be a
definitive, final answer to the studied problem. Like interpretive anthropology, sociolegal
analysis “is marked less by a perfection of consensus than by a refinement of debate. What
gets better is the precision with which we vex each other.”''* Geertz’s approach shares
with White’s an emphasis on contingency and process. While engaging in interpretation
we pay attention to ethics as we try to refine our understanding of politics, of people. For
both, and for me, the goal is not a final, concrete solution. Rather, the hope is that close

readings and analysis of case studies will enrich understanding and sharpen analyses, to

better describe and discuss the stakes of legal conflicts.

3Geertz, Clifford: “Thick Description: Toward an Interpretive Theory of
Culture,” in The Interpretation of Cultures. New York, NY: Basic Books, 1973, p 23,
emphasis added

MGeertz, p 29
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It is important to emphasize again that the articulation of principles of liberty and
the exploration of case studies overlap. The principles of liberty I present — The Identity
Principle, The Privacy Principle, and The Agency Principle — were all generated within
the context of each case study. I did not begin the case studies with a principle to explore:
the principles emerged as I grappled with the issues raised within each case study. The
principles need to be understood and examined within the specific context of each legal
dispute. But they are also broader and their implications more expansive than the specifics
of each case. The “small facts” of the case studies do “speak to larger issues” —

particularly, of the elements of a feminist theory of liberty.

PRINCIPLES OF LIBERTY IN PRACTICE

Each principle of liberty is explored in a contextual study of a legal conflict in the
following three chapters. I focus on legal conflicts because the law offers a useful milieu
in which to examine facets of liberty. American Constitutionalism both enshrines and
ignores liberty, as its conceptions of freedom vacillate between the positive and the
negative poles. The liberal notion of liberty is often evident, although elements from the
republican and idealist traditions are present as well (though not as obviously represented).
The power of the law to shape social interaction, and to enforce sociolegislative mores,
makes it formidable. No other aspect of society has as significant a capability to stop
individuals from doing what they want, nor the same potential to encourage the
development of moral character. Because I want to demonstrate the depth and breadth of

the law’s influence, each case study focuses on a different arena of legal action.
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The first case study, from which The Identity Principle emerges in chapter 5,
considers a civil rights case decided by the United States Supreme Court. The law at issue
was compared with the precepts of the Federal Constitution, and was found lacking. The
issues it raised called into question the scope and utility of self-government, and they
emphasized the importance to liberty of self-definition. This case study is the most
methodologically traditional — my analysis centers on close readings of the Supreme
Court decision, with references to legal doctrine and lawyers’ briefs. The “texts”
examined are familiar, though the conclusions may not be.

The second case study, from which The Privacy Principle emerges in chapter 6,
focuses on the interpretation of state statutes as they reflect both political mobilization
and underlying community values. Two cases are examined in depth: both arose in state
courts, both were decided with reference to state constitutions. The judicial analyses are
more fact-centered than at the Supreme Court level. This case study also depends on
close readings of the language used by both participants in and representatives of the legal
system, as I try to expose the underlying (and often unexpressed) ethical values and
political concerns.

And the third case study, from which The Agency Principle emerges in chapter 7,
presents a legal conflict that took place almost entirely outside the view of the law. This
chapter is an example of narrative scholarship. I present a personal narrative, told to me
by a woman victim of intimate violence, that shows the power and the faults of the law.
That story shows the force of law that can be felt through its minions — local police, civil
lawyers, and conventional impressions of common law rules — even though the legal issue

of battering was never presented in court. The text examined is the narrative account of
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this woman’s experience. Again, a technique of close reading is used to illuminate the
speech and the silences that accompany one woman’s encounter with the law.

Three Case Studies

The Identity Principle is generated and explored in chapter 5 (“But It Matters to
Me: Liberty and Identity in the Shadow of Romer v Evans™). Using the recent United
States Supreme Court decision in Romer v Evans, which overturned Colorado’s anti-gay
Amendment 2, I examine the tensions between individual self-definitions and group
identities. When an individual must choose between either embracing a label of identity
imposed by society (or the law) or creating her own category of identity, with respect only
to her goals and desires, cognitive dissonance can result. Theories of identity politics, as
they are usually understood, would encourage her to band together with other individuals
so labeled, in order to pursue the interests they are assumed to share. I argue that a notion
of identity that is externally imposed is dangerous to liberty because it hides or dismisses
differences within groups and underestimates the importance of individual proclamations
of identity. The analysis begins from the Supreme Court’s conclusion in Romer that
sexuality is an irrelevant legal difference, and need not be considered when adjudicating
cases of equal protection. What are the implications of that decision for the shifting
boundaries of identity formation and imposition? Is identity determined by others, who
claim to see us more clearly than we do ourselves? Is it synonymous with self-definition,
and all the inconsistencies of self-knowledge? What happens when those two (or more)
identities differ or, worse, are incompatible? Do individuals have a moral or political
responsibility to align themselves with any appropriate demographic subgroup? (Does

being a woman mean my interests are best represented by Women'’s Interests? Does being
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a teacher require me to join the teacher’s union?) Why is the social backlash so violent
when individuals refuse to claim to be who society knows we are or when we fail to
behave like our group is supposed to? The argument of this case study attempts to move
the political utility and ethical importance of identity beyond identity politics. Because
self-definition is central to self-government, which is a condition of freedom, I argue that
The Identity Principle — that individuals should be able to define themselves as they wish,
and that such definitions are not mutually exclusive, permanent, or of fixed meaning — is
a necessary component of a feminist theory of liberty.

The Privacy Principle is produced and its implications examined in chapter 6
(“Lochner Redux: Surrogate Mothers, Sperm Providers, and the Limits of Liberty”). The
cases illustrate the ethical, political, and legal complications contained in state regulation
of parental rights and status. In the absence of a strictly patriarchal system (in which any
child of a marriage is the father’s and a child born in any other circumstance is
illegitimate), how are the rights and the responsibilities of parentage to be assigned? In
cases of assisted reproduction (surrogacy, sperm provision) some individuals have
attempted to circumvent this problem by making parental interests the subject of
contractual exchange. The use of contracts to resolve questions of parental identity raises
serious legal, moral, and political issues. Judicial resolution of those issues has been
torturous and piecemeal. When such contracts have been upheld, surrogate parenthood
has seemed to be Lochner revisited. Can contracts be considered separate from the social
context in which they arose? How far can the claims of substantive due process liberty to
contract be pushed? Where do private penumbras end? Are there any limits to

individuals’ freedom to control their bodies and the products thereof? Do their interests
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stop when the physical separation (of baby from mother, of genetic material from body)
has occurred? Must those disputes be resolved in a generalizable manner — one which
treats the interests of women and men identically? Using two “hard cases” — a case of a
gestational mother who petitioned for custody after signing a surrogacy contract, and the
case of a sperm provider who sought recognition of his parental status when his biological
child was 9 years old — I examine the dramatic repercussions of giving women but not
men a biological justification to trump familial arrangements. I argue that such disparity is
not unjust, because liberty manifested through “privacy” is not absolute. Although the
state should not meddle with the reproductive activities of individuals, state inaction can
exert impermissible force on individual rights. The limits of liberty must be drawn by a
commitment to avoid the subordination of human dignity, not to formal equality-as-
sameness Or to a libertine notion of reproductive freedom. I demonstrate that full
reproductive rights can only be possessed by free people, and that a feminist theory of
liberty requires that the state not be a party to exploitation of persons. The Privacy
Principle — that individuals have the right to control their bodies, and that the state should
not force individuals to act against their (declared) wills in ways that compromise
standards of human dignity — is the logical resuit.

The Agency Principle is created and explored in chapter 7 (“Two Wrongs, Any
Rights?: Intimate Violence, Agency, and the Role of Liberty”). The case focuses on
intimate violence from the perspective of a woman who does not run from the abusive
situation immediately. Her experience is shared in the form of a personal narrative, which
relates the history of intimate violence as well as her reactions to the abuse, the abuser,

and to herself. I focus on the scenario of the woman who does not leave because I am
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deeply bothered by moral critics who claim to know what is best for others (in this case, to
leave the abuser immediately). At its heart, freedom means being able to do what I want
in matters that (primarily) concern my life and my self. Battered women are not so
unusual that they must be deprived by society and the law of that freedom. The notion
that there is one and only one correct solution to situations of battering (that the victim,
not the perpetrator, must physically leave) is dangerously close to caricatures of
tyrannical, positive liberty. Isaiah Berlin wrote of the use of these kinds of universal
standards of judgment:
This is the argument used by every dictator, inquisitor, and bully who seeks some
moral, or even aesthetic, justification for his conduct. I must do for men (or with
them) what they cannot do for themselves, and I cannot ask their permission or
consent, because they are in no condition to know what is best for them; indeed,
what they will permit and accept may mean a life of contemptible mediocrity, or
perhaps even their ruin or suicide.'*®
Berlin’s observation is correct. Imposition on individual liberty is dangerous, and its
character does not change if the bully has good intentions. I do not mean to suggest that
victims of intimate violence should stay in abusive relationships or that they deserve or can
handle more abuse. But I do argue that observers and critics of battery must recognize the
inherent and inescapable complexity of relationships (even those in which it is clear to
observers that power is inequitably divided). Situations of battering are not simple. Using
the personal narrative of a woman victim of intimate violence, I argue that some women

do choose not to leave a violent situation. And they should not be condemned by feminist

critics who disagree with their choice. Respect for liberty requires respect for individuals’

5Berlin, Isaiah: “Two Concepts of Liberty,” in Miller, David (ed): Liberty.
Oxford, England: Oxford University Press, 1991, p 53
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personal choices, regardless of whether we would choose them ourselves. Battering
should not be treated as an inconsequential family dispute, but attention should be focused
on preventing harm, rather than on constraining individual choices, no matter how
repugnant to others. The Agency Principle — that individuals have the right to make their
own decisions about how to live their lives, that individuals must be assumed to be capable
of making ethical decisions, and that social reprobation (well-intentioned or not) must not
inhibit the decision-making process — incorporates these concerns in a feminist theory of
liberty.

Each of these case studies illustrates the possibilities of a feminist theory of liberty,
as well as the promise for sociolegal studies of this method of close reading and attention
to context. The detailed analyses of these three principles of freedom show the potential
of a principled feminist theory of liberty, grounded in context and applied contingently.
The following three chapters demonstrate the functions and implications of liberty as it

relates to The Identity Principle, The Privacy Principle, and The Agency Principle.
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5
But It Matters to Me:

Liberty and Identity in the Shadow of Romer v Evans''®

One of the central concerns of moral and political theorists is the way in which hegemonic
classifications of identity operate. History is replete with examples of official
classifications (of race, gender, ethnicity, religion, or the like) used to subjugate a
populace. Whether of native or alien in ancient Greece, of Catholic or Protestant, Moor
or Jew in early modern England and Spain, or the one-drop rule of the American racial
scheme, categories of identity have historically been used to separate political actors from
the acted-upon. Traditionally, such categories have been exercised by the powerful, who
have used them to justify the rationing of rights and obligations. Those categories were
seen to be natural, and the consequences attached to them inevitable. Identity was
destiny. Inrecent decades, with the American civil rights movement and the women’s
liberation movement, such categories of identity have been challenged. African-American
men and white women have questioned the bases for the categories of exclusion, and have
argued that using these categories to determine the distribution of justice was
inequitable."’” This was the basis of pleas for a color-blind, or gender-blind society.

Identity, such activists argued, was not destiny, but rather a single (largely politically

116An early version of part of this chapter was previously presented at the Annual
Meeting of the Northeastern Political Science Association, Boston, MA, November 14-16,
1996

WSee, for example, Martin Luther King’s “I Have a Dream” speech.
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irrelevant) personal characteristic. Treat us as if we were white men, they argued; any
differences between us and them are irrelevant, and we’re entitled to the same treatment as
them. But some in the activist ranks were dissatisfied. We’re not the same as white men,
they cried — our experiences as Latinos, lesbians, welfare children, or Asian immigrants
make us different from them and from each other. Our lived experience as members of
[identity category x] makes us what we are, and justice demands that our organic identity
be noted and considered in any decision-making. Identity is political: (1) it situates us in a
particular context, (2) it informs the way we see from here, and (3) it cannot be ignored
when it comes time to do justice. In each of the three conceptions of identity described
previously, there are different relationships between identity and questions of difference.

In the first — traditional understanding of identity — classifications signify inherent
difference (from the unstated norm) and are used to justify inequality. In the second —
the equal rights position — categories of identity are seen as markers of irrelevant
differences (compared to the norm), and no means for determining different/unequal
treatment. And in the third — labeled “identity politics” — boundaries of identity are seen
as firm and integral to just decision-making; group identities are perceived to be
determinate, and differences are observed between categories of identity, although the
political goal is to level the playing field beneath the various groups.

What all of these perspectives miss, however, are the differences within groups.
Individual identities do not exist in a single dimension. Indeed, the differences within
groups are sometimes greater than the disparities between groups. Each of us experiences
and claims a number of different identities; few of us would be comfortable choosing a

single category of identity with which to align ourselves for time immemorial.
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