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ABSTRACT OF THE DISSERTATION

Pregnancy and Political Theory:

Liberalism and the Fetal Rights Crisis

by DEIRDRE MOIRA CONDIT

Dissertation Director

Professor Gordon Schochet

This work examines the development of "fetal rights"
discourse in law, politics and political theory. Fetal
rights are credited with creating a crisis within both the
law and public policy of pregnancy, and thereby requiring a
re-examination of the role of pregnancy in political
thought. It is argued that the liberal ccnstruct of
political "personhood" provides a framework within which the
recently dis/covered fetus can find recognition, identity
and political status. It is further argued that this new
fetal status emerges in juxtaposition to the status of the
pregnant woman, who, it is contended, remains excluded from

"personhood" by the same requirements of liberalism. The
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work finds that differing strategic ueployments and
discursive constructions of both the fetal body and the
pregnant body within liberal thought, specifically, and
American political culture, generally, are key to
understanding the growing disparities in power between the

fetus and the pregnant woman.
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PART ONE: INTRODUCTIONS

Chapter I

Introduction

... pregnancy is above all a drama that is
acted out within the woman herself. She
feels it as at once an enrichment and an
injury; the fetus is a part of her body and
it is a parasite that feeds on it; she
possesses it, and she is possessed by it; it
represents the future, and, carrying it, she
feels herself vast as the world; but this
very opulence annihilates her, she feels that
she herself is no longer anything. (Beauvoir,
553)

Pregnancy is little theorized in the grand works of
political thinking. Like many features of human life, it
has traditionally been interpreted as "natural" and
therefore beyond the reach of both politics and philosophy.

This project, which examines the recent and on-going
development of what has become known as the "fetal rights
crisis" in American political culture and law, challenges
that traditional treatment of pregnancy and argues instead
that pregnancy is, at its core, a fundamentally political
phenomenon. Furthermore, I shall contend, the crisis in
pregnancy spawned by the recent rise of fetal identity is,
in large measure, the result of our historical mis-

perception that pregnancy is indeed natural and our
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subsequent failure to theorize its political content.

Among the few theorists who have tackled pregnancy as a
theoretical question is Simone de Beauvoir. The epigram
given above depicts the pregnant body as constituted by
complex feelings and multiple interpretations. She paints
the relationship between the pregnant woman and the fetus as
a purely internal one experienced and interpreted by the
woman, without regard to the outside world. In Beauvoir's
vision, the gestating woman's identity is entangled with
that of her pregnancy as her relationship to the fetus is
mediated by its "parasitic" nature -~ a nature that is
primarily beyond her control. A pregnant woman's
relationship to her own identity, as forged by and within
the world beyond her body, is simultaneously created and
"annihilated" by that part of her growing inside that is
both her and not her. It is as if, once she has conceived
and then begins to gestate, the pregnant woman's own
identity dissolves -- it becomes occupied and replaced
simultaneously by the seemingly manifest identity of the
fetus she grows.

In this construction of the pregnant body, a direct
relationship between the fetus and the outside world is not
possible; the pregnant woman serves as the physical,
cultural and social conduit between fetus and the world

beyond the pregnant form. It is only through her mediation

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



that the external world can have knowledge of the fetus --
at least prior to the moment when the pregnancy becomes
evident as a result of her changing physical appearance or
through her verbal accounts of her condition to others.
Consequently, in Beauvoir's construction of pregnancy, the
woman is at the center of her pregnancy, regardless of the
transformations in her identity wrought by the development
of the fetus. Thus it is the pregnant woman alone who must
characterize the drama of her pregnancy: Is she one with her
fetus or is she at war with it? Is she, qua her body, the
fetus, or is the fetus the enemy of her body? In any case,
it is the pregnant woman who "feels" and interprets her
bodily changes, and, if she chooses, communicates her
experiences to the world beyond her womb.

Some feminist political theorists argue that this
'woman—-centered' interpretation of pregnancy creates a
special kind of political power for pregnant women.
Thinkers like Mary O'Brien, for example, find great power
for women in the fact that a woman-centered understanding of
pregnancy makes it a kind of closed political circle, one
which can be observed from outside the pregnant body, but

one that the outside world can contact only indirectly.!

! To note this is not to minimize the powerful
influences that political forces -- including
institutional structure, class and race, all external to
the pregnant body -- may have on both the developing fetus
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She believes, in fact, that the power for women created
through pregnancy is so great that patriarchal political
structures have emerged primarily in response to men's envy
of women's capacity for and control over pregnancy. (6)
Even Beauvoir -- who argues to the contrary that pregnancy
actually results in women's subordination rather than
empowerment -- acknowledges that many women at least
perceive themselves as having a kind of freedom during
pregnancy they know at no other time in their lives. (540-
561) In either case, historically, we have thought about
pregnancy as a "woman's condition," regardless of how that
condition affected her hold on political power.

But Beauvoir penned her rich, though perhaps somewhat
startling, description of pregnancy long before technology
had brought the pregnant woman, the fetus and the outside
world together across the boundaries of the pregnant body.
As she wrote, fetuses were primarily known of but not

particularly known in our discourse and understanding of

d

and the pregnant woman. The influences of the social world
of which the woman was a part prior to the conception of
the fetus contributed mightily to her actions that thus
resulted in a fetus in the first place. Once the pregnancy
has been established, both she and the fetus are
tremendously affected by social and political conditions
that determine access to healthcare, economic stability,
social support, nutrition and mental well-being, for
example. While each of these has a direct effect on fetal
development, and on the woman's experience of pregnancy, my
point is that they can only be transmitted to the fetus
through the medium of the pregnant woman's body.
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pregnancy. Consequently, the fetus's place in pregnancy
remained amorphous -- unmarked by distinguishing features,
unparticularized and virtually unexamined theoretically.
Generally, we considered fetuses, when we thought about them
at all, as works in process -- events waiting to happen.
Thus the only material and theoretical knowledge available
about pregnancy necessarily derived from and centered on the
pregnant woman.

Recently, however, revolutionary medical and scientific
technologies have dis/covered the fetus anew. As the result
of developments in medicine, science and some commercial
industries, visual, auditory and surgical exposure of the
fetus in utero is making the once-hidden fetal body more
knowable to the public. We are now routinely surrounded by
images of the fetus on television, at the doctor's office,
and in the workplace as medical professionals and others
produce fetal "snapshots" taken with ultrasound imaging
equipment. As never before, we now know what fetal bodies
look, move and sound like, all while they remain inside the
bellies of pregnant women. This has made possible a new and
more direct kind of contact between the fetus and the
outside world.

As a result, people increasingly find themselves
feeling familiar with the idea of the fetus, and in many

instances, they become "acquainted" with particular fetuses
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residing in pregnant women they know. They feel drawn intc
pregnancy like a theatrical audience at curtain rise; as
never before, parties external to the pregnant body now
perceive themselves as integral to the gestational play as
it unfolds. Doctors, lawyers, judges, husbands and other
partners, and even the average consumer, can now claim a new
relationship between themselves and the fetuses carried in
the bodies of pregnant women.

A major effect of this new relationship between the
fetus and the outside world made possible by technology,
however, has been the development of third-party claims on
the authority and ability to decide whether the relationship
between the woman and the fetus is hostile or as harmonious
-- often without regard to or in direct opposition to the
interpretation offered by individually pregnant women.

While in Beauvoir's description of pregnancy, fetus and
pregnant woman are painted variously as antagonists,
symbiants or indistinguishable entities, their relationship
remains particular to and internal within the pregnant
woman. The score of technological innovations that now
permit third party incursions into the pregnant woman's body
are changing that relationship at the most fundamental
levels.

The first traces of this trend toward political

intervention in pregnancy were evident early-on with the
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initiation of the anti-abortion movement following the
Supreme Court's 1973 Roe v. Wade decision acknowledging a
woman's constitutional right to abortion. At that time,
many people external to women's pregnancies began to assert
new, tacit connections to the fetuses women carried. Their
arguments were often grounded in early research about fetal
being and/or religious beliefs about when human life
actually begins. Their position, however, was not yet
firmly grounded on the kind of overwhelming exposure to and
knowledge of individual fetuses that is possible today.
Rather, they worked from a kind of abstract
conceptualization of global, humanized fetal life which they
maintain is shared by each particular fetus. The debate
about the "humanity" of the fetus was a difficult one for
them to make at that time because to many the fetus was
still quite distant, remote, and intangible.

The recent flood of fetal imagery saturating our visual
environment is changing our public perceptions of fetal
being, however. As we become increasingly familiar with the
fetal body, we need contextualiz it, explain it and make
sense of our experiences of it. The same theological and
ideological interest groups active during the early and
current abortion controversy have been joined by some
medical professions to make it their mission to humanize and

contextualize these new fetal experiences. They have
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recently been joined by some commercial forces, interested
in capitalizing on this now readily available fetal imagery.
Taken together, the rhetorical, commercial and theoretical
efforts of these groups have been remarkably effective:;
increasingly, we now recognize the fetus as a baby, an
unborn child and/or as a tiny human being. 1In essence, the
fetus has become a "person" in the modern world.

This shift in our understanding and interpretation of
both pregnancy and the fetus has also brought with it a
dramatic reconfiguration of the politics of pregnancy. The
abortion debate provided the early example of how the
interests of the pregnant woman and the fetus could be
construed as divergent. When a pregnant woman wants to
abort a fetus that has been ascribed no particular social
identity, she is simply having a medical procedure performed
on her own body -- a procedure not unlike having a kidney or
other organ removed. But when the fetus is construed to be
like a tiny, individual person, then the woman's rights to
control her body and not be pregnant clash incommensurably
with what may be seen as the fetus' right to life. This is,
of course, how the abortion debate has been framed in the
past twenty-five years.

Today, direct access to and knowledge of the fetus by
the world external to the womb now allows for new

interpretations of the relationship between fetus and woman.
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The tension derived from the fetus being both an
"enrichment” and an "injury"” to the pregnant woman can now
be re-interpreted by third parties as hostility toward the
fetus on the part of the pregnant woman. When this happens,
parties tertiary to pregnancy are making corresponding
demands that the fetus be treated to the kinds of political
rights, protections and privileges previously afforded only
to born human beings. As a result, this new demand for
separate, independent rights for the fetus has created a
serious crisis in our understanding of pregnancy -- in a
bizarre, abstract twist, turning pregnant woman and fetuses
against one another in American courtrooms throughout the
country.

The list of potential "threats" to the fetus now
identified by science, medicine and other third parties has
grown significantly since the onset of the abortion
controversy. Developments in medicine, for example, now
make it possible to treat the developing fetus for
potentially crippling or fatal problems experienced in
utero. Unlike when treating a child or adult, however,
these medical interventions require getting to the fetus
through the body of the pregnant woman. When pregnant women
refuse to open their bodies and allow such treatments,
however, they are perceived as "threatening" their fetuses,

and their behavior, regardless of its motivations, is
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frequently described as "abusive" and/or "negligent."”

In other circumstances, pregnant women have engaged in
lifestyle behaviors that third parties deem to be harmful to
the fetus as well. These have included a range of
behaviors, from talking a walk on a summer's day to having
heterosexual intercoursse to ingesting alcohol and other
drugs while pregnant. Parties outside the pregnant body
increasingly feel free to pass judgement on the dangers such
behaviors might pose to the developing fetus, and have
repeatedly sought legal redress to enjoin pregnant women
from doing them.

In order to satisfy third-party demands for judicial
protection of the fetus, and therefore recognition of its
"rights," judges and others now find themselves pitting the
"rights"” of the pregnant woman against the newly found
"rights" of the fetus. In many such contests, it is the
rights of the pregnant woman that have given way. The
result, as the second chapter will demonstrate, is that in a
variety of cases, across American court jurisdictions, women
have been legally forced to submit to medical treatments and
surgeries ordered by their physicians, regardless of their
own desires or wishes. They have been prosecuted,
incarcerated and otherwise punished for life-style choices
made while pregnant on the grounds that their behaviors have

been criminally negligent, abusive or otherwise dangerous to

. ———— - - —— —— —— . c— — —— ——————— ——

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



the fetuses they carry. Their political power, that is
their ability to make and exercise decisions about their
bodies during pregnancy, has been "annihilated"™ in
Beauvoir's language; they have been rendered "no longer
anything™ by third parties extraneous to their pregnancies.-

If one stands back a moment, and thinks about this
phenomenon, it seems quite strange. Imagine the courtrooms
where these contests between the rights of women and their
fetuses take place: rooms filled with judges, doctors,
hospital representatives, husbands, lawyers for the fetus,
lawyers for the pregnant woman, lawyers for the third
parties, the pregnant woman, and somewhere, obscured within
the belly of a pregnant woman that is hidden behind a
maternity smock, the fetus, all (save one) literally arguing
over the value of the fetus and who is empowered to decide
how it shall be treated during pregnancy.

How did we come to this point? How did it come to

2 Insightful readers might suppose here that my
argument is predicated on the assumption that women at some
point prior to the fetal rights debate actually had
"control" over their bodies during pregnancy and thus were
at risk because they were "losing" some already recognized
bodily "rights". On the contrary, as will become evident
throughout the work, my argument will suggest that while
pregnancy has historically been a topic for 'women's
circles' and, to some extent, the pre-professional medical
community, women have never experienced the political power
to control their bodies and/or their pregnancies.
Beauvoir's discussion of pregnancy noted in the epigram
above is in fact made in her explication of just this
point.
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pass, that where once the fetus was simply intangible and
unknown in pregnancy, it has now become a political actor?
How have the bodies of pregnant women, historically simply
the site of pregnancy, now become the site of such legal
conflicts? The purpose of this dissertation is to engage
these questions in the hope of contributing to our
understanding of the politics of pregnancy. Strongly
influenced by the foundational arguments of postmodern
thought, which holds that identity is fundamentally socially
constructed, my primary goal here is to examine how the so-
called fetal rights crisis has come to pass. That is, I
want to explore the agents of sccialization that have come
together to construct this new understanding of pregnancy
and have turned pregnancy into a condition of crisis.

When this project was first begun, it was structured
under the assumption that the fetal rights debate was a
problem of law and could be "reasoned out"” with the proper
application of judicial doctrine, theory and precedent.
Thus, I, like so many other scholars, assumed that the
courts were just misapplying statutes, or misinterpreting
the Supreme Court's decision in Roe’ or subsequent cases. I
thought that what was needed was to simply reassert women's

rights in the face of fetal challenges and the problem would

3 410 US 113 (1973).
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be solved. What I would eventually realize, however, was
that this strategy was unwittingly predicated on a number of
assumptions. First, I discounted the possibility that the
fetus might indeed warrant political protection. As a child
of both '60's liberalism and second wave feminism, my
politics inevitably, if unwittingly, structured my thinking
about the fetus primarily through the lens of abortion.
Thus, I, and many feminist theorists like myself, initially
gave little attention to the fetus itself. Second, I
assumed that arguing for women's rights to control their
bodies (a discourse cemented by a pro-choice ideology)
simply needed refinement in the law in order to "solve” the
problem, never questioning the idea that law itself could be
the problem. Finally, my construction of the "problem" of
fetal rights assumed from the outset that all claims about
potential harms to the fetus were, by fiat, illegitimate.

As my research on the topic progressed, three things
became clear: first, most of the other scholars who had
tackled the fetal rights question had begun either from the
same vantage point as had I, and so built their arguments on
the same assumptions I used at the outset. Or, conversely,
they had begun from a vantage point diametrically opposite
to mine and thus used the appropriately opposite assumptions
to make their claims in the name of fetal rights. This

meant both that scholars far more experienced than I had
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covered the ground I was now treading and also that they had
reached the same conclusions as had I. (For example, on the
side of women's rights see Daniels, Gallagher, Glink,
Harding, Knopoff, McDonough, Nedelsky, Nelson and Pine; on
the side of fetal rights see Camissa, Erb and Mortensen,
Flannery, Phelan and Shaw) It meant as well that very good
minds were once again locked in what appeared to be an
ideological impasse strongly resembling the now twenty-five-
year-old impasse of the abortion debate, one that has
resulted in characterizations of the abortion question as an
impossible "clash of absolutes." (Tribe)

Second, it became clear that no significant progress
was being made within the fetal rights debate itself. While
feminist legal scholars and others were arguing vehemently
(and reasonably) against judicial recognition of the fetus
under law, as Chapters Two and Five will illustrate, such
affirmation of fetal personhood continues to role along
virtually undetered. Day by day, I argue in Chapter Four,
the fetus becomes more and more of a person in American
political culture. Thus, while the arguments all seemed
reasonable, they also seemed futile as well.

Finally, it became evident that as long as the
scholarly community continued to assume that law could
provide some "solution"™ to the fetal rights problem in its

present form, we were not going to be successful. One need
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only look at the history of the debate and treatment of
abortion to understand why this is so. Thus, recognition of
these three realities lead me to rethink the fetal rights
problem, and ultimately, to understand that before it is a
question of law, the fetal rights challenge is a symptom
pointing to a broader problem within our understanding of
the relationship of pregnancy and political thought.

My thesis in this dissertation is two-fold in its
approach. First, I argue that how we treat and perceive
either the fetus or the pregnant woman depends on a number
influences that come together to build a political discourse
about one or the other. That is, I am argqguing that what we
now think of and see in either the fetal body or the
pregnant body is contextualized by both epistemological and
political influences.

The works of Michelle Foucault, Thomas Laqueur and
other postmodern thinkers has been fundamental to my
thinking on this point. For example, in his extraordinary
work, Making Sex, Laqueur argues that there is a kind of
"space" between the body and its representations wherein our
political discourses about the body are manufactured and our
meanings for the material body are subsequently ascribed.
(16) Laqueur's particular project is to look at how our
notions about the sex of the body have shifted through time,

but the frame of his theory is equally applicable to the
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condition of both the fetal body and the pregnant body.*
Says Laqueur

Sex, like being human, is contextual. Attempts to

isolate it from its discursive, socially determined

milieu are as doomed to failure as the philosophe's
search for a truly wild child or the modern
anthropologist's efforts to filter out the cultural so

as to leave a residue of essential humanity. And I

would go further and add that the private, enclosed

stable body that seems to lie at the basis of modern
notions of sexual difference is also the product of
particular, historical, cultural moments. It too, like

opposite sexes, comes into and out of focus. (16)
Laqueur's point is that we can not "know" the real "sex" of
a body, for the only real "sex" it has is the one we create
for it. As his work reveals, science could tell us much
about the body by describing it, but it could not tell us
what the body means or what it is. (9) Conversely, however,
what we thought it meant, at any given point, determined the
descriptions made available about what kind of "sex"
scientists saw in the bodies they examined.

Once he has stripped the material body -- the
biological, yet unspeakable thing -- of any knowable and
communicable inherent identity, Laqueur then looks to how
bodies get the meanings they eventually are given. He

argues that it is through a combination of the epistemology

of the body and the politics surrounding that epistemology

¥ Judith Butler's work in Gender Trouble examining the
performativity of gendered identity makes a similar,
equally applicable argument.
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that we derive our understandings about the sex or sexes of
the human body at any given time. (11) Laqueur wants to
show with his work that "on the basis of [the] historical
evidence.. .almost everything one wants to say about sex --
however sex is understood -- already has in it a claim about
gender."” Thus sex is "explicable only within the context
of battles over gender and power." (11)

If we translate his theory into the fetal rights
problem, though the questions and bodies may differ, it is
evident that the key problems remain the same. What are the
connections between the material fetal body or the material
pregnant body and what we think about or how we treat those
bodies? We know, for example, that the materiality of the
fetus is not new. To the best of our knowledge, and
certainly throughout the history of the West, we have
reproduced our species by gestating the developing offspring
within female bodies. Historically, however, as I argued
above, the fetus has played only a minor role in what we
have thought about or understood pregnancy to be. But
recently, as I will outline below in Chapter Four, we have
become increasingly exposed to fetal bodies. As a result we
have become increasingly familiar with what fetal bodies
look like. The pertinent question in the fetal rights
context, however, is, can we now "see" the "person" in that

newly exposed body? Those arguing for fetal rights, on the
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grounds that the fetus is a person, make just this
assertion.

Using Laqueur's theory further, however, we would have
to argue that simply experiencing the fetus in a new way
does not mean that its "true" meaning has also been
"revealed.” A shift in how we experience the fetal body, or
what science tells us about the fetal body, does not
necessarily account for the coincident elevation in our
estimation of the fetus' political power: simply seeing is
not "knowing," though, as I will argue later, for some it
may be "believing.”

To make this point, Chapters Six, Seven and Eight
examine the contrasting political status of pregnant women.

We know that women have always been visibly pregnant, but
that visibility has not also translated into corresponding
demands that they are persons with inviolable rights. 1In
fact, just the opposite is true; historically, being
pregnant has often lead to the abrogation of or at least
arguments against women's rights. That fetuses are
increasingly "persons" enough to trump the interests of
pregnant women, thus suggests that "personhood" lies
somewhere other than in the body itself.

Which brings me to the second part of my theory. Here,
I argque that key among the many influences that structure

what we "see” when we see the fetus or the pregnant woman is
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our immersion in the values and mechanisms of liberalism,
for it is liberalism which produces the very notion of
personhood in the first place. 1In Chapter Three, I trace
the development of the concept of personhood in traditional
Lockian liberalism, argquing that for classical liberal
thinking personhood is a unique category of political
person. To be qualified as such, one must meet the
qualifications Locke outlines as necessary for personhood.
In that and the subsequent two chapters, I argue that once
we have dis/covered the fetus in a liberal political
culture, we are virtually impelled by the limits of our
dominant political ideology to see it as tiny person.

To complete my theory, I look at the pregnant body
through the lens of liberalism as well, and there discover
that liberal theory actually may exclude pregnant women from
personhood. The qualifications established by Locke simply
cannot be met by pregnant women, at least as we currently
construct pregnancy.

I arque finally, that the contrast between how the
fetus becomes qualified as a person and how the pregnant
woman has historically served as the antithesis to
personhood are predictable outcomes of liberal political
theory; which leads me to conclude that our strong
dependence on liberal thinking, and its strong dependence on

judicial rights thinking, is responsible, in large measure
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for the fetal rights crisis we are experiencing in the
modern era.

It should become evident as I make my case that I find
that the phenomenon of the materiality of the body plays a
key role in how we construct the identities of pregnant
women and fetuses within liberal theory. This is a somewhat
ironic point given the fact that Locke intended it to be a
theory which removed the importance of the body from
politics. I will show, however, that the epistemological
fact of the body and the significations made of the body
play vital roles in traditional liberal thought.

A fundamental element of my theory holds that the
pregnant body in particular has been remarkably troublesome
for much of Western patriarchal history. As I argque in
Chapter Seven, men have actually worked very hard to
obscure, deny or erase the pregnant body in order to
construct a convincing, if somewhat narcissistic, model of
patriarchal reproduction. If meanings are ascribed in the
spaces between the material body and its representations, as
Laqueur suggests, the problem for patriarchal politics has
been to create enough space between the pregnant body and
political power that they appear to be unrelated or even
antithetical. This, then, allows other constructions to be

inserted in the chasm left behind.
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In the modern fetal rights debate, on the other hand,
the early-term fetus proves to be equally perplexing for
those who would personify the fetus. During the first weeks
of gestation, for example, the fetus does not even faintly
resemble any kind of body, let alone a human one. Not
surprising, then, pro-life and fetal advocates have found it
more difficult to make their arguments convincing when the
space between the epistemological body and its
representations is so vast.

Thus, while I draw on that part of postmodern
methodology which questions the correspondence between any
knowable material world and our linguistic, social
interpretations and representations of that materiality, I
do not go so far as to deny the material body relevance in
the social construction of meaning. Rather, I argue that
there is some "there there" from which socially constructed
meanings begin -- at least in the case of the fetus and the
pregnant body. While I agree that the relationship between
material and meaning can be tenuous, I believe that it is
one of elasticity rather than pure fabrication. While most
postmoderns attribute the construction of meaning to the
deployment of raw power, my examination here of the politics
of pregnancy and the the fetal rights debate has lead me to
conclude that while the pull of the material on the tether

to its ascribed meanings varies widely, some grounding in
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materiality is necessary for power to be possible.

To illustrate my arguments, this work is organized into
three parts. This introduction and the second chapter are
combined in Part One, which introduces both my guiding
theory in this work and the crisis that the fetal rights
phenomenon has brought to pregnancy. Chapter Two takes a
close look at court-ordered medical treatments that have
been imposed on pregnant women, legal punishments suffered
by them in the name of fetal rights, and other arugments for
controlling women's pregnant lives should they refuse
medical advice or engage in behaviors others deem dangerous
to their fetuses.

Part Two focuses primarily on the key elements
contributing to the social construction of the fetus.
Chapter Three outlines the liberal project and demonstrates
the origins and requirements of personhood in that theory.
Chapters Four and Five explore how the increasing social
exposure of fetal being is being transformed into the
"personhood" of Lockian thought. The technological
dis/covery of the fetal body and efforts to contextualize
such exposure is discussed in the fourth chapter. That
chapter surveys the process by which the fetal body is
humanized by pro-fetus and other political or commercial
influences today. The chapter concludes by examining the

problem of fetal rationality, disputing arguments against
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fetal personhood on the grounds that they fail to consider
the liberal project in its breadth, even while making
fundamentally liberal arguments themselves. Chapter Five
tackles the issue of how the fetus has come by so many
"rights" under law and outlines the current status of the
fetus as a "person" within the courts. Having set the stage
for understanding the production of the fetus as a person, I
then turn, in Part Three, to my examination of the pregnant
woman.

This part is also divided into three chapters. The
first, Chapter Six, revisits Lockian liberalism to find that
women have a poor fit with his construction of the liberal
"person," generally, and an even more difficult time fitting
into the mold of personhood when pregnant. This is due, in
part, to how Locke deploys the male body as the universal
body, and how difficult it is to make the pregnant body
"pass" as such. The next chapter retraces traditional
representations of the pregnant body in popular culture,
arguing that it has been predominantly excluded from both
the public eye and public discourse, thus creating a kind of
vacuum of exposure to the materially pregnant body. This is
so, I argue, at least in part, because of the myth of male
reproduction inherent in patriarchalism. Finally, in
Chapter Eight, the historical treatment of women's rights

under law is reviewed. There, I find that while women have
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made some legal and political gains over the past quarter
century, there remains a veritable dearth of rights
discourse concerning the pregnant body specifically. Those
rights that have been afforded pregnant women, I argue, have
concentrated predominantly on making women seem more like
men rather than on enhancing pregnancy itself.
At the end of this chapter I conclude that while liberal
theory in some ways actually generates fetal personhood, by
definition, it also makes the construction of the pregnant
woman as a person virtually impossible. Furthermore, it
also means that as the fetus gains political status and thus
power, women, who have struggled for years to achieve
equality to men, must now turn their attention to achieving
equality with their fetuses. The irony, I argue, is that
liberalism has no mechanism for allowing fetal protection in
a way that will satisfy both the "rights" of pregnant women
and the needs of fetal "persons."

Finally, I would like to note that the substance of
this project is both professional and personal to me. As a
political theorist and legal scholar, understanding the
relationship of pregnancy to both politics and law was the
most exciting project I could have chosen. On the other
hand, as a person who lives as a woman in this culture, the
implications of court-ordered caesarean sections and other

mandated interventions into the bodies of pregnant women
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offer a frightening specter. Women continue to struggle,
evidently only marginally successfully, to overcome the idea
that our bodies are culturally and politically permeable.
Until we have achieved that recognition, women generally can
not sleep well at night, and, given the outcomes of
challenges to their rights in the name of fetal protection,
pregnant women should not sleep at all.

But this project has another important feature for me
as well. And that is the opportunity to actually consider
the implications of pregnancy -- with all its incumbent
parts. As I noted at the outset, pregnancy has gone
virtually untheorized to date. A handful of feminist
scholars have played around with the role pregnancy plays in
the political disempowerment of women, but only a few have
examined pregancy itself.® This is so, I suspect, because
feminists, like most other thinkers, historically included
pregnancy as a natural event and thus thought it outside
political theory. Additionally, a number of internal
feminist controversies, particularly between cultural
feminists and liberal feminists, have made questions of

reproductive identity very difficult topics for professional

> In addition to Beauvoir, see for example the works
of Shulameth Firestone, Mary O'Brien, Iris Young, Kristin
Luker, Rosalind Petchesky. See also a handful of
feminist science fiction and/or utopia writers including
Charlotte Perkins Gilman, Marge Piercy, Margaret Atwood,
and Joanna Russ.
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conversations. And finally, because of the abortion debate
I suspect, most feminists have found it (perhaps
unconsciously) strategically important to exclude questions
about the fetus from view. As it has evolved, the abortion
debate has divided many thinkers into two discrete camps --
the pro-choice side which sees only the pregnant woman, and
the pro-life side which seeminly sees only the fetus -- and
the result has been a failure by feminist philosophers to
really tackle the numerous questions posed by fetal being.
While this work does not aspire to any kind of full
explanation of these issues, it does provide an opportunity
to begin to examine them anew. That contribution in itself
was enough incentive to undertake what has often been a
rather taboo path for young feminist scholars to embark

upon.
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Chapter II

Framing the Fetal Rights Crisis

The most dangerous place to live in America
is in a mother's womb.®

As noted in the introduction, Simone de Beauvoir paints
pregnancy as a kind of antagonistic relationship -- one in
which the fetus and the pregnant woman vie for physical
resources and political identity. 1In her interpretation of
pregnancy, the fetus 'wins', at least in some measure, when
pregnancy ultimately renders the pregnant woman "nothing" in
the world. This is true despite the fact that the conflict
between the pregnant woman and the fetus remains internal to
the pregnant body, exclusive of the outside world, save for
its representation by the pregnant woman herself.

This chapter will trace how this internal battle of
pregnancy has recently become manifest as a public reality
for women in modern America. In this new incarnation,
however, the conflict between the identities of the pregnant
woman and the fetus are no longer contained simply within

the pregnant body; today, such conflicts have been removed

6 Bumper sticker seen in Virginia, 1994. Harbor Coast
Gifts, manufacturer, 1989.
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to the American court systems and surgical units of
hospitals, where judges, hospital administrators and
physicians decide who's interests and who's "rights" will be
paramount at moments of conflict. The "annihilation"” of a
woman through her pregnancy, as depicted by Beauvoir, has
become a reality through the legal annihilation of the
rights of pregnant women in service to their fetuses.
While, even one instance of this kind of invasion of
pregnancy would be alarming and worthy of study, the fact
that such practices are growing increasingly common
indicates a burgeoning crisis in our understanding and
treatment of pregnancy.

This chapter examines recent instances when judges,
lawyers, medical professionals and other parties tertiary to
pregnancy have inserted themselves between the pregnant
woman and the fetus. These third parties are inclined to
find women incapable of realizing successful pregnancies and
thus feel justified in substituting their own judgements
about what should be done to protect and nurture developing
fetuses. In a growing numbers of cases the courts have
opted to protect the "rights" of the fetus over those of the
pregnant woman.

This chapter will proceed by first tracing the
emergence of the pregnant-woman/fetus conflict as it was

born in the abortion rights controversy. From there, court-
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ordered medical interventions will be examined. This will
be followed by an examination of the variety and complexity
of judicial punishments and actions that have been levied
against pregnant women with the aim of protecting their
fetuses. The chapter will conclude with a discussion of how
further developments in fetal "treatments" will inevitably
lead to further demands for fetal "rights" protections at
the expense of pregnant women.
A Crisis is Born: the Abortion Conflict

The initial crisis between the interests of the
pregnant woman and the perceived interests of her fetus
entered the political arena not from the side of the fetus,
but rather from the side of pregnant women, who claimed that
laws which outlawed abortion violated their liberties or
rights to privacy, autonomy, and/or bodily integrity. Laws
prohibiting abortion had sprung up historically, not in
response to a wide-spread pro-fetus political movement, but
rather in response to a medical community concerned both
with enhancing its own status as a "profession"” and with the
dangers pre-technological abortions posed to women's health.
(Luker, 16-27) Occasionally, arguments for protecting fetal
life have been voiced throughout western history, primarily
on religious grounds, but such arguments were, by and large,
subordinate to a wider discourse about protecting the health

of women who might seek an abortion.
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The late sixties and early seventies marked the second
of two periods in American history when women made concerted
efforts to cash in on the equality promissory notes offered
them, at least theoretically, at the time of an American
political culture that had been strongly shaped by liberal
theory. The first period, spanning the time from the turn
of the century to the 1920's, had been occupied with the
successful demand for women's suffrage. The second wave,
however, made greater and more varied demands of a liberal
American political system. Empowered by the language of
equality, women began to demand equal protection before the
law and equal treatment in the workplace. Succeeding in
these demands required overcoming the millennia old
perception that women naturally inhabit a separate (and
private) sphere from men. Echoing traditional liberal
arguments, which denied the significance of bodily
differences for determining one's equal political stature
with others, women forced American political culture -~ a
political culture still heavily mired in patriarchal
constructions of sex differences -- to face the
contradictions manifest in its treatment of women.

As women's lived experiences increasingly denied the
validity of 'separate spheres' ideologies, justifications
for unequal and differential treatment dissolved. Women

demanded parity across a variety of conditions, including
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work, education, economic power, political access and
personal security. They did so on the grounds that
"womanhood" was no longer sufficient justification for
excluding them from public life and political rights.

Historically, however, the idea of "equality" had had a
strongly masculinized character to it. Answering the
question "To what are women demanding equality?" was the
unspoken reply, "To men of course." Thus making demands for
equality meant couching them in terms that could be
translated into or analogized to a masculine yard stick with
which to measure equal treatment. Such demands, if made
cognizable to male experience, were more likely to be
successful. The idea of equal pay for equal work, for
example, is a concept with which men could readily identify.

It was thus only possible to make women's claims to
equality seem "rational" when they were expressed in the
familiar language of a masculinized discourse of liberal
values and ideals.

Abortion, however, proved to be the first completely
"womanly" challenge to traditional political authority on
liberal grounds. For the first time women were demanding
recognition and protection for a distinctly "female" liberty

-- the liberty to be or not be pregnant.’ This demand,

7 Contraception is often thought to be the first
instance of women demanding rights peculiar to "womanhood."
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ultimately made before the historically all-male panel of
the highest court in America, proved deeply troubling to the
justices. As with the equally troubling decision the Court
faced in the famous civil rights case, Brown v. Board of
Education®, it took reargument and two years of deliberation
for the Court to produce its final decision in the landmark
abortion case, Roe v. Wade.? In Roe the Court specifically
addressed the question of abortion rights for women --
rights that are, in point of fact, peculiar only to women.
On the surface, the obvious issues facing the Court
were the questions of the life of the fetus and whether or
not a woman has a constitutionally protected right to an
abortion. Underlying the question of the abortion right,
however, was the more subtle issue of translating a woman's
experience into something cognizable by the all-male Court.
The Court, like much of the country at that time, could not
comprehend a liberty to abort. It did not seem like other
liberties; for example, the liberty to speak freely. This

may be because a claim to liberty in this guise was foreign

However, in the case of contraception, the Court's concern
for birth control could be generalized to both women and
men. As a result, I credit the abortion question as being
the first to trouble the courts specifically with regard to
women's control over their bodies.

® Brown v. Board of Education of Topeka, 347 US 483
(1954).

9 410 U.S. 113, (1973).
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to the experience of the historically all-male bench. 1In
its deliberations, and as it drafted its opinion, the Court
struggled to find something in the male experience to which
it could analogize the problem of pregnancy.

Ultimately, the U.S. Supreme Court settled on the idea
of "privacy" as the value at issue in the Roe decision; a
value with which men certainly could easily identify. The
concept of individualized privacy is in fact a fundamental
concept in the theory of liberalism. The very idea of
having one's own "rights" that create the separations
between persons is the hallmark contribution of liberal
theory to Western political thought. Indeed, liberalism
assumes that individual persons are defined by their
particular and private physical seleves. Moreover, the
influence of liberal theory is clearly evident in the
Framer's construction of the Declaration of Independence,
the Constitution and the Bill of Rights. The Court's
decision to structure the Roe case around the values of
privacy thus seemed remarkably reasonable at the time. 1In
the Court's thinking, what a woman does in her pregnancy
takes place in the private realm and is thus not the
business of the government.

Use of the privacy argument simultaneously allowed the
Court to dodge the question of whether or not women actually

have a "right" to abortion. By submerging this question
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within the then-novel idea that women have a right to
privacy, the Court avoided having to deal with the
perplexing problem of understanding and/or recognizing
rights that might be gender specific.

Furthermore, the Court was also able to derive a
solution in the Roe case, at least in part, by dodging in
part and reconciling in part the question of the status of
the fetus. The State of Texas and their amici argued
strongly that the fetus is both a human life and a person
with rights in need of state protection against women who
would abort. Circumventing the implications of this
argument required that the Court actually erase the fetus
politically through a judicial denial of its Constitutional
status as a person.1° Once the fetus was denied the
political power that comes with personhood, the Court could
deny it any commensurate political protection.“

Furthermore, erasure of the fetus, at least as it is
relevant to the question of abortion, also allowed the Court

to transform the abortion question from a problem about

10 Roe v. Wade, 156-162.

11 It is important to note (and this point will be
taken up much later in this work) that the Court found
itself waffling, however, on the question of what happens
as the fetus becomes "more like" a person as it progresses
toward the end of the pregnancy. As the Court notes, a
state's interest in protecting a "potential life" becomes
more manifest toward the end of the pregnancy. (162-5)
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being pregnant into a problem about trying to be not
pregnant. And since unpregnant people more readily fit the
traditional liberal model of masculine, rational
individuals, and therefore seemed more familiar to a yet
heavily patriarchal Court and culture, the Court felt
comfortable awarding privacy rights for women that would
make them seem more like men.

The recent emergence of the broader fetal rights
debate, however, poses more difficult questions to the
Court. Here, the fetus can not be erased as easily as the
Court's treatment of abortion allowed. Rather, the very
problem at issue in these new "fetal rights" cases is how to
sustain and nurture the fetus; such fetal "care" is
increasingly being solicited from the courts by parties
outside of a pregnancy. The basic axiom of liberal theory
is that to confer rights is to recognize the autonomy,
independence and free exercise of one's will without the
intrusion of others. 1In the case of the fetus, however, the
courts must decide how it is possible to do so in the
context of pregnancy, where the exercise of fetal rights is
frequently incommensurable with the exercise of the pregnant
woman's rights. In the case of the provision of medical
treatments against the will of the pregnant woman, there is
a growing body of case law which illustrates the courts'

struggle with this conundrum.
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Forced Medical Treatment

The explosion in medicine that has brought us visually
and experientially closer to the fetus has also brought new
medical therapies and treatments to improve fetal being.
Doctors today are proposing and experimenting with amazing
remedies to aid the health and quality of life of the
developing fetus. Physicians are increasingly able to point
to a growing list of anecdotal successes across a number of
therapies for treating fetal "ills." (Flannery, 579-584)
As a result, physicians, driven by an ethos defined by the
Hippocratic Oath, which compels them to do what they can to
preserve life, (Solomon, 427) and pushed by the fear of
malpractice suits, often translate their ability to treat a
problem into an imperative to do so. (Phelan, 471-472;
Kolder, 1194-1195; Nelson, 713) When a pregnant woman
refuses treatment for her fetus, some doctors and/or
hospital administrators have turned to the courts for the
power to make her comply. (Phelan, 473-474; Kolder, 1193)

Court-ordered medical treatments for pregnant women
have about a thirty year history. As early as 1964 courts
ordered blood transfusions for pregnant women in two
separate cases. Physicians in both cases argued that the
transfussions were necessary in order to save the lives of

the fetuses at issue. Both women had declined the
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transfusions on religious grounds.!? Since then the list
of medical procedures courts have ordered pregnant women to
undergo in order to protect their fetuses has grown to
include cerclage (requested by the father of the fetus),'’
insulin injections,!! transfer from one hospital to

another,15 hospital detentionql‘ blood transfusions for both

12 Raleigh Pitkin-Paul Morgan Memorial Hospital v.
Anderson, 42 N.J. 421, 201 A.2d 537, cert. denied, 377 U.S.
985 (1964) and Application of the President and Directors
of Georgetown College Hospital. 331 F. 2d 1000 (1964), as
cited in Kolder, 1194-~11095.

13 Cerclage is a procedure to suture the cervix to
enable the pregnant woman to retain a pregnancy. Taft v.
Taft 388 Mass. 331, 446 N.E. 2d 395 (1983). The trial
court judge granted the order, which was later overturned
by the Supreme Judicial Court of Massachusetts on the
grounds that in this case the state did not have interests
compelling enough to "justify curtailing the
wife's constitutional rights.” (446 N.E. 2d at 397) Some
commentators note that the judge left the door open for
future cases in which the state's interest could be
construed as compelling enough. What is more, the court
declined to comment on the validity of the father's
actions. (Solomon, 423 & n76-79)

4 In re Unborn Baby Wilson, No. 81-108 AV (Mich. Ct.
App. March 9, 1981).

15 petition For Emergency Protective Services at 2, In
re Walters & Unborn Fetus, No. 52658 (Md. Cir. Ct. Jan. 12,
1990). Woman was in premature labor and did not want to be
transferred to a hospital a great distance from her home
and family. (as
cited in Goldberg, n 156.)

1€ In re Steven S. 126 Cal App. 3d 23, 178 Cal Rptr.
525 (1981) in which a woman was held in a psychiatric
hospital until she gave birth; and see also, (Kolder, 1195)
in which a young Wisconsin girl was held in against her
will because she "tended to be on the run" and "lack
motivation or ability to seek prenatal care." Court

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



pre-viable and viable fetuses!’ (see also, Rhoden, 1959) and
court-ordered cesarean sections. (Kolder, generally)

Work by Kolder, Gallagher and Parsons found that in 24
states and the District of Columbia, during a five year
period, representatives at hospitals specializing in
maternal-fetal care had sought legal recourse 42 times to
overrule pregnant women's refusals of treatment. (1192) In
addition to these cases, Kolder notes that a number of
documented cases of forced cesarean sections were not
reached by their research design.!® The interventions their
research did discover, however, included cesarean sections,
blood transfusions to either the fetus or the pregnant woman
and hospital detention of the pregnant woman. At least 17
of these cases resulted in enforcement of court-ordered
treatment.!® (1193-1194) Eighty-one percent of the women

targeted for such legal actions were women of color and

imposed cesarean sections may also require physical
restraints.

17 See e.g. In re Jamaica Hosp., 128 Misc. 2d 1006, 491
N.Y. S 2d 989, 899 (Sup. Ct. 1985). Court-ordered blood
transfusion for woman 18 weeks pregnant.

18 see for example, Taft v. Taft, 388 Mass. 331 (1983).

19 It is unclear how many total procedures were ordered
and enforced because Kolder et al. excluded a number of
cases that involved either maternal blood transfusions or
treatment given after delivery. Additionally, it is not
clear whether they include six cases of enforced court
orders that were reported to them second hand from other
facilities. (1193-1194)

- —— - - - —— — —— — —. e ———— P—
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twenty-four percent of the women did not speak English as
their primary language. (1193)

Court-ordered medical intervention can be delivered
only upon the woman's submission to the Court's demands or
through the violent violation of her body. Gallagher (10)
recounts the painful experience of one woman forced to
undergo a cesarean section:

In 1984, in Chicago, a Nigerian woman expecting
triplets was hospitalized for the final period of
her pregnancy. The woman and her husband
steadfastly reiterated their unwillingness to
consent to the Caesarian section that doctors
regarded as necessary for a safe multiple birth.
As the woman's due date approached, doctors and
hospital legal counsel obtained a court order
granting the hospital administrator temporary
custody of the triplets and authorizing a C
section as soon as the woman went into labor....
Eventually, in the face of the C section, the
husband was forcibly removed from the hospital,

the woman was strapped down, anaesthetized and a C
section was performed on her body.

The triplets were born healthy and ultimately went home with
the parents. The father committed suicide a few months
later. (Kolder, et. al 1193)

As Rhoden points out, women refuse medical advice and
treatment for a variety of reasons, including religious
grounds, fear of surgery, or their own intuition that
"things would be fine" if no drastic medical intervention is

permitted. (1959-60) But typically, the courts have chosen

to ignore virtually all arguments against forced medical
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intervention made by pregnant women; choosing rather to side
with arguments for fetal protections that must be carried
out on or through the bodies of those pregnant women. In
the face of the powerful condemnation and pressure brought
to bear on pregnant women by both the judicial system and
the medical profession, most women in these cases have
ultimately surrendered to the treatment demanded by their
physicians in the name of fetal health. (Kolder, 1193)

In a few cases, however, women have stuck to their guns
and held out against such pressure, appealing the lower
court judges' decisions. In the few cases that have reached
the appellate level to date, the courts' responses have been
mixed. In 1981, the Georgia Supreme Court upheld a decision
giving custody of a fetus in utero to state human resource
officials and ordering a cesarean section against the wishes
of the pregnant woman.?® In another case, the District of
Columbia Superior Court, in an unreported order in 1986,
affirmed a decision empowering a hospital to perform a

cesarean section in opposition to the pregnant woman's

20 Jefferson v. Griffin Spalding County Hospital
Authority, 247 Ga. 86, 274 S.E.2d 457 (1981), as cited in
In re A.C. 573 A.2d 1235 (D.C. App. 1990) at 1243. The
woman left the hospital before the court directive could be
carried out and subsequently delivered a healthy baby at
home, despite earlier medical warnings that her condition
of placenta previa (where the placenta prematurely pulls
away from the uterus) was life threatening to both her and
her fetus. (Flannery, 593)

—— - — - — —— — ———— — — —— ——————— . —
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refusal of treatment.

Two other cases of court-ordered forced cesarean
sections have risen to the appellate level thus far, the
most recent one reaching even to the Supreme Court. In the
first case, the District of Columbia Court of Appeals handed
down a split decision in 1990 overturning the mandated
cesarean section of Angela Carder.?® In 1987, a court-
ordered cesarean section was performed on a then-terminally
ill Ms. Carder in an attempt to save the life of her fetus.

Ms. Carder had earlier refused the surgery. Despite the
fact that both Ms. Carder and the fetus died shortly after
the procedure, her family appealed the case in her stead.

Many feminist legal scholars take heart at the higher
court's decisions to overturn the recognition of fetal
rights by their lower court brethren, believing that the
judicial system has finally drawn a line at this kind of
forced treatment. (Daniels, 49-50) They note, for example,
that majority opinions23 stress things like "the patient's

wishes, once they are ascertained, must be followed in

2l In Re Madyun, 114 Daily Wash L Rptr 2233 (DC Super
Ct July 26, 1986).

22 That same court had refused the opportunity to stay
the order mandating the cesarean section while Ms. Carder
was still alive. In Re A.C. 573 A.2d 1235 (D.C. App. 1990
at 1237).

23 In Re A.C., 573 A.2d. 1235 (D.C. App. 1990).
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virtually all cases, (1249) unless there are truly
extraordinary or compelling reasons to override them.”
(1247) In these decisions, the Court bases its opinion on
the woman's rights to bodily integrity, to accept or forgo
medical treatment, and on the determination that her wishes
have been fully recognized, either because she is found to
be competent or because the court has accurately expressed
her wishes through substituted judgement. (1247)

Daniels argues that the appellate court decision in the
Carder case signals a "turning point in the cases involving
the right to bodily integrity" that are arising in the
forced medical treatment cases. (49) I would argue,
however, that there are a number of factors that, when taken
into consideration, make the Carder decision less of a
watershed moment in fetal rights case law than she asserts.

First, I would suggest that the reading Daniels and
others give to the Court's decision in In re A.C. is done
with a somewhat wishful eye. The Supreme Court in this case
specifically declined to discuss the lower court's finding
that the state's interest in A.C.'s fetus was compelling and
therefore merited the forced medical procedure. (1252) A
close read of In re A.C. reveals that the case turned more
on the gquestion of Carder's competency (not as a pregnant
woman, per se, but rather because of her compromised health

condition due to the fact that she was terminally ill with
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cancer) and the problem of substituted judgement than it did
on the explicit conflict between the pregnant woman and the
fetus. Additionally, the Court's choice of language when it
says that there may in fact be circumstances when "truly
extraordinary or compelling [state] reasons to override" the
wishes of the pregnant woman are conceivable, establishes a
veritable barn-door-sized invitation for future challenges,
as intimated by both the majority itself (n23) and by the
dissenting judge in the case. (1256-1257, Belson dissenting)
What is more, to take heart in the majority's decision
is to grossly underestimate the cumulative power of cultural
exposure to fetal imagery and the political discourse of
fetal personhood that will be addressed below. For example,
Judge Belson grounds his dissent in In re A.C. on the
personhood of the fetus at issue. Arguing that the "unborn
child's and the state's interests are entitled to
substantial weight" (1254) when balancing the interests of
the pregnant woman and the fetus, Belson makes it clear that
he perceives the fetus as a "child" (1255) with numerous and
compelling rights. (1254-1258) 1In fact, Belson goes so far
as to describe the fetus as a "captive" within the pregnant
body and argues that the pregnant woman's rights can be
compromised because she elected to carry the pregnancy.
(1256) In his reading, the fetus is indeed a tiny person,

entitled to the protections of law and respect for its
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rights, e.g. the right to life.

The second note of caution I would make in response to
enthusiasm for the decision in In re A.C. deals with the
question of court exposure to fetal imagery. How lower
courts and higher courts are sensitized to the fetus are
markedly different. This is so because the jobs of trial
courts and appellate courts differ dramatically. Trial
court judges are the triers of fact. Thus they are
inevitably exposed to all of the flotsam and jetsam of a
case submitted before them by the parties (and their
attorneys) at issue in a case. Appellate court judges, on
the other hand, are supposed to make decisions about how the
law was applied by the lower court. Consequently, they are
not so directly exposed to whatever evidence may have been
submitted to the court below.

In cases where courts are required to make spceific
decisions about fetuses, e.g. whether or not they are
"persons" and therefore have rights that the Court must
defend (predominantly against the pregnant woman of whom it
is a part), the trial court judge is much more likely to be
exposed, both visually and rhetorically, to evidence that
could influence his or her perceptions of the fetus. Given
this, it is not surprising, for reasons that will be
explicated in the next two chapters, that trial court judges

are more inclined than their higher court siblings to find
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the fetus a person and thus give great weight to protecting
it against potential harms from the pregnant woman.

Appellate court judges, on the other hand, look only at
what prior precedent has held about the status of the fetus
under law. Given the Supreme Court's ruling in Roe it is
not surprising that at the appellate level, to date, judges
continue to exclude the possibility of fetal personhood. If
Judge Belson's argument is any indication, however, it is
clear that what I will assert later on is a widespread
cultural shift in our understanding of the fetus is reaching
into the chambers of appellate courts as well. As such a
shift occurs, the Court's ability to re-envision the fetus,
and thus overturn its as-yet shakey precedential holdings on
this question, may easily errode in favor of robust
protections for fetal persons.

Moreover, it should be noted that a number of
politically conservative appellate court justices were
appointed during the Reagan and Bush presidential
administrations. As Luker's work, Abortion and the Politics
of Motherhood, clearly illustrated, conservativism is
closely associated with support for fetal personhood and
rights. Thus, it would seem reasonable to anticipate that
even high court judges may increasingly "see" the person in
the fetus.

Unlike previous cases, the most recent request for a

. - - — —— — . — — — — —————— ——
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court-ordered caesarean section to rise to the appellate
level following In re A.C., did in fact reach the Supreme
Court. In this case, the Cook County Prosecutor in the
state of Illinois and the county's Public Guardian asked the
court to order the medical procedure for a woman who, for
religious reasons, declined to have her 8-month pregnancy
delivered early by caesarean section. The county prosecutor
argued to the local court that the woman was endangering the
fetus and that it was their job to protect it."?! 1In
addition to arguing that the Court impose the surgical
procedure, the county prosecutor also suggested that the
woman be fined following the birth for refusing the lower
court's order. A hospital representative noted, when
interviewed, that it was remaining "neutral” in the case.
"On the one hand the hospital has an obligation to the
mother. But we feel we also have an obligation toward the
fetus."?® The lower court denied the request without a
hearing, as did the Illinois Appellate Court. When brought

to the Supreme Court, that court also refused to hear the

24 pon Terry, "Newborn Settles Caesarean Fight a
Mother's Way," New York Times, Friday, December 31, 1993,
Al2.

%5 pon Terry, "Legal Fight Over Caesarean Pits Mother
Against Fetus," New York Times, Wednesday, December 15,
1993, A22.
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case.*®

Because the courts all the way up to and including the
Supreme Court refused both to order the procedure or to hold
hearings on the matter, the precedential value of this case
is negligible. Without actual judicial reasoning, and in
light of what I argued above, this decision, like the Carder
decision, does not signal the Court's final position on the
issue.

Furthermore, most forced treatment cases are decided by
local judges in hurried hearings and are instigated by
physicians, hospitals and family members because of an
emergency threatening the life and well-being of the fetus.
(Kolder, 1195-6) But these "threats" to the fetus are
detectable because of the same technological advances that
also make the fetus knowable. As therapies like fetal
surgery become more routine, one can only wonder at the
future pressures women will face to comply with even more
invasive medical procedures. Some physicians indicate that
despite the ruling in In re A.C., liability issues and
concern for their "second patient™ may oblige doctors to
increase their demands for court-ordered therapies. (Phelan,
485-488)

Even more concerning, perhaps, is the fact that

26 nyigh Court Refuses to Hear Illinois Case Involving
Caesarean,"” New York Times, December 19, 1993, 35.
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Kolder's recent survey of physicians at maternal-fetal care
centers found that 46% of the doctors questioned "thought
that mothers who refused medical advice and thereby
endangered the life of the fetus should be detained in
hospitals or other facilities so that compliance could be
ensured.” Forty-seven percent said that the "precedent set
by the courts in cases requiring emergency cesarean sections
for the sake of the fetus should be extended to include
other procedures that are potentially lifesaving for the
fetus, such as intrauterine transfusion, as these procedures
come to represent the standard of care."” And in perhaps the
most shocking finding, 26 percent "advocated state
surveillance of women in the third trimester who stay
outside the hospital system." (Kolder, 1193-1194) As one
fetal-maternal specialist summed up his thinking about
forced care after reviewing the decision in In re A.C.,
If medical probability indicates that the fetus will
die or become permanently brain damaged because of the
maternal refusal of treatment, the state's interests in
the integrity of the medical profession, the
preservation of life and the protection of innocent
third parties are sufficiently compelling to remove the
maternal abdominal wall as a barrier to fetal health
care. (Phelan, 490; my emphasis)
Physicians aren't the only one's impinging on women in
an effort to manage their pregnancies, however. As noted

earlier, in Taft v. Taft, the biological father of an early

term fetus was granted a court order forcing his wife to
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undergo "purse string" surgery to sustain her pregnancy.?’
Noting that the Supreme Judicial Court of Massachusetts
ultimately overturned that decision, one commentator argues
strongly that legal recognition of fetal rights provides a
rational for court-ordered medical interventions to ensure
the biological father's interests in the fetus. Says Kevin
Apollo ominously:
In the context of forced medical treatment, the
biological father's interest in post viable fetal life
should subordinate a woman's constitutional right to
privacy. The biological father could require a
pregnant woman to bear an increased health risk,
through forced medical treatment, until the point when
abortion becomes necessary to preserve the life or
health of the mother. Moreover, the father's right to
compel medical treatment can coexist with the right to
abortion prior to viability. The father, therefore
could force a pregnant woman to submit to nonconsensual
medical procedures designed to sustain fetal life
before the point of viability so long as the mother's
fundamental right to abortion is not endangered. (219)
Concerns about fetal healthcare and fetal rights that
demand the abrogation of the rights and interests of
pregnant women are not confined to doctors and family
members, however. Where ever there is a perceived "threat”
to the fetus by the pregnant woman, people are demanding
legal action be taken against pregnant women for inflicting

"fetal abuse.” As the next section will illustrate, courts

are often finding pregnant women criminal in their actions

27 supra at note 11.
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and liable for damages to their fetuses in cases involving a
woman's use of drugs, alcohol or other medically

controversial life-style choices during pregnancy.

The Social Comstruction of "Fetal Abuse": Drugs, Alcohol and
Lifestyle Choices

Harm by one person of another is considered "abuse" in
the legal model. Use of illegal and legal drugs, alcohol
and lifestyle decisions on the part of a pregnant woman all
have the potential to harm her developing fetus. For those
who perceive the fetus as a tiny person, when a pregnant
woman engages in activities that can endanger fetal
development, she is committing "fetal" or "child abuse." As
with the abuse of born children, the courts have been ready
to intervene on behalf of the threatened fetus, and with
good reason.

There are compelling reasons for wanting to do
something to disuade pregnant women from using legal and
illicit drugs, consuming alcohol, smoking cigarettes or
engaging in behaviors that can threaten a developing fetus.

Babies born to drug-using women, for example, can suffer
from withdrawal and devastating physical and mental
maladies, and as many as 11% of America's babies are now
born to women who used drugs while pregnant. (Glink, 533;

Weiss, 472-3; and Romney, 328) Fetal Alcohol Syndrome (FAS)
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has been well documented for babies born to women who drink
significant amounts of alcohol while pregnant.?® In fact
FAS "is the third leading cause of mental retardation
following Down's syndrome and spina bifida." Fetal Alcohol
Syndrom children often suffer from low birth weight and poor
intellectual development. (Kennedy, 557-558) Other research
suggests that babies born to smokers are much more likely to
suffer low birth weight and other physical and developmental
problems than are those born to women who do not smoke while
pregnant. (D. Condit, 1995) And finally, the course of each
pregnancy is idiosyncratically influenced by how the
pregnant woman lives through her pregnancy, day to day. For
example, how much sleep she gets, how she eats, how much she
exercises, her age, etc. As the fetus is increasingly
perceived as warranting protection from a wide range of
possible harms, including potential harms induced through
the actions and choices of pregnant women, the only recourse
for parties outside the pregnancy will be to turn to the law
for relief. (Romney, 326; Glink, 538)

The earliest cases of prosecution for fetal abuse and
neglect stem from cases surrounding illegal drug use. All
of these early cases were dismissed by the courts because

judges did not agree with the prosecutors that the fetuses

28 wggse of Alcohol Linked to Rise in Fetal Illness,"
New York Times, Friday, April 7, 1995, 1.
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were "children," and thus charges of abuse and neglect were
not applicable. A 1977 case, for example, Reyes v. Superior
Court, involving charges of felony child endangerment, was
dismissed on such grounds. A 1980 case prosecuted against a
woman for neglect because her baby exhibited symptoms of
drug withdrawal within 24 hours of delivery was dismissed
because the actual delivery of the drug had occurred while
the fetus was in utero, and thus not yet a person, according
to that court.?® (Barrett, 233) Despite the final

dispostion in this case, however, the woman lost temporary
custody of her child as a result of the charge.

In an attempt to circumvent the statutory wording that
keeps prosecutors from being successful in these cases law
enforcement agencies have sought to expand the nature and
scope of the charges they impose on pregnant women. Pamela
Stewart, for example, was arrested in 1986 on charges of
contributing to the death of her child following its brain-
dead birth. (Glink, 536) The charges against her included
ignoring her doctor's orders to remain in bed and to abstain
from sexual intercourse; failing to return to the hospital
immediately if the bleeding she had been experiencing in the
last weeks of her pregnancy recurred; and use of a

controlled substance (marijuana) on the day before she

2 rn Re Baby X, 97 Mich. App. 111, 293 N.W.2d 736
(1980) .
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delivered. (Barrett, 229-230) The court ultimately rejected
this approach, arguing that Florida's laws did not allow for
such a definition of child abuse.

Since that time, however, the courts have begun to
change their understanding of "child" and some legislatures
have specifically amended the language of the law to include
fetal abuse. As a consequence, women are being convicted of
abusing their own fetuses. Jennifer Johnson was convicted
in 1988 of delivering cocaine to her twins through their
umbilical cords. The court gave her a fifteen year
sentence, which incuded one year of supervised custody and
fourteen years of probation. She was required to go to a
drug rehabilitation program, do community service, obtain
her high school equivalency certificate, abstain from all
controlled substances and alcohol, stay out of bars unless
given permission by her probation officer, and were she to
become pregnant again, she was required to enter an approved
prenatal program. (Moss, 280 -281) Regardless of the
outcome of her appeal, Johnson served a minimum of four days
in jail following her arrest. (Glink, 537)

Pregnant women suspected of drug use have faced a host
of other criminal prosecutions, including, criminal

neglect?® and felony use of a controlled substance and

3 people v. K.H., No. 89-2931-FY (Mich. Dist. Ct.,
Muskegon County arraignment on Nov. 12, 1989) as cited in
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misdemeanor child abuse. (Moss, 285 at n43) As a result of
these charges they have been incarcerated (Moss, 285), lost
custody of other children (Romney, 325-326), and lost
custody of their newborns. (Chavkin, 110) Between 1987 and
1991, 19 states and the District of Columbian brought more
than 50 charges against women suspected of illegal drug use
during pregnancy. (Romney, 326) The rationale was to
protect the fetus but the means imposed to do so were
punitive for the pregnant women involved. The efforts of
these courts to control the behaviors of pregnant women have
not been confined to cases in which illegal substances were
at issue, however. Pregnant women have also been prosecuted
or found liable for consuming legal and prescription drugs
like alcohol and antibiotics.

A Wyoming woman was charged with child abuse because
she drank an alcoholic beverage when she was four-months
pregnant.31 The charges were ultimately dropped by the
judge because the prosecutor could not prove injury to the
fetus, which "was unavailable for examination." (Solomon
416) In another case, however, an infant was declared

neglected because its mother drank while pregnant. The

Moss at 284 and n37.

31 New York Times, Jan 22, 1990, at B8, Col.6. (As
cited in Solomon, 416.)
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charge was used to remove the child from her custody.®*

Still another woman temporarily lost custody of her son
after being charged with prenatal child abuse based solely
on her conduct during pregnancy. A news report described
the testimony against the woman as charging that she had
"paid no attention to the nutritional value of the food she
ate during her pregnancy -- she simply picked the foods that
tasted good to her without considering whether they were
good for her unborn child." (Johnson, D. 261) And in the
late eighties, a Michigan woman was charged with child abuse
and temporarily lost custody of her infant because she had
taken Valium while pregnant to relieve pain from injuries
she suffered in a car accident.?

In addition to criminal charges, women are facing
liability suits for their behaviors during pregnancy. 1In a
1993 decision, Andre Bonte f/n/f Stephanie Bonte v. Sharon
Bonte,3* the New Hampshire Supreme Court held that "a child
born alive could sue its mother in negligence for injuries

suffered by the child in utero."3® The child's mother,

32 rn re Danielle Smith, 128 Misc. 2d 979 (N.Y. Fam
Ct., 1985), (as cited in Gallagher, nlé64).

3 In Re Jeffrey, No. 99851 (Mich. Ct. App. filed Apr.
9, 1987), cited in Johnson, D. 261.

34 No. 91-461 (H.C.S.C., N.H. October 30, 1992).

35 Griffith, John P. esqg, Helen G. Honorow, esq., Gary
F. Karnedy, esqg., "After Bonte: What is Reasonable?" New
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while pregnant, was struck by a car while taking a walk.
Her fetus was delivered immediately by emergency caesarean

section, though the resulting baby suffered severe brain

injures and disabilities.? In another case, a woman was

sued by her child for taking tetracycline during pregnancy.

Her child was later born with discoloration of the teeth
that was alleged to be attributable to the use of the
antibiotic during pregnancy.” Cases like these suggest
that the list of potential tort and criminal rulings
intended to protect the fetus may be endless. As Johnson
suggests, in the future,

A woman could be held civilly or criminally liable
for fetal injuries caused by accidents resulting
from maternal negligence, such as automobile or
household accidents. She could also be held
liable for any behavior during her pregnancy
having potentially adverse affects on her fetus,
including failing to eat properly, using
prescription, nonprescription and illegal drugs,
smoking, drinking alcohol, exposing herself to
infectious disease or to workplace hazards,
engaging in immoderate exercise or sexual
intercourse, residing at high altitudes for
prolonged periods, or using a general anesthetic
or drugs to induce rapid labor during delivery.
(604)

Pregnant women engage in all sorts of behaviors that

could potentially, though unwittingly, damage their fetuses,

Hampshire Bar Journal, March, 1993, 47.
36 Griffith, 47.

3 Grodin v. Grodin, 102 Mich. App. 396 (1980).
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from walking, to flying to changing their cat boxes. (Weiss,
475) Results of a recent study done at Boston University
even found that "Surprisingly low doses of vitamin A -- as
little as the amount contained in two or three multivitamin
pills -- may increase the risk of birth defects when taken
early in pregnancy."*® Thus even behaviors that have
historically been alleged to be healthful for women during
pregnancy, like taking vitamins, could now be used to prove
women negligent in cases where children are born with birth
defects or other problems. While one woman was prosecuted
for "neglect" because she ate only what she wanted to, at
least one pregnancy book recommends pregnant women with
morning sickness should indeed "eat only sweet foods if
they're all you can abide." (Eisenberg, 106) Evidently,
however, the numerous contradictions inherent in the medical
treatment of pregnancy have apparently not stopped the
swelling impulse to hold women liable for problems that
might arise later as a consequence of such seemingly
innocent and unwitting actions. What is so concerning is
that when examined critically, it becomes apparent, both
through logical reasoning and through examining the court
records, that the 'threats' a woman may pose to her fetus

while pregnant are endless, from nutritional failures,

3 wyjtamin A. May Harm Early Fetus," Richmond Times
Dispatch, Saturday, October 7, 1995, 1.
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(Johnson, D. at 261) to walking, to cleaning house (Oakley,
93; DiJoseph, 87-89), to failing to have genetics testing
and possible deformities corrected (Tucker, 673).

Finally, these problems may not stop at a woman's
behavior while pregnant, however: control of her lifestyle
decisions may eventually precede her conception. Some
states have allowed recovery for damages that occurred due a
third party's negligence prior to conception. (Osowski, 174)

In one case, a young woman recovered for injuries caused by
a negligent blood transfusion to her mother prior to her
conception, on the grounds that the girl would one day want
to have children.?® 1In a similar case, the court
acknowledged a cause of action for an infant who was brain
damaged as the result of a negligent caesarean section for
an older sibling that was performed on his mother two years
prior to his birth.%® Parent-child immunity, the legal
standard that has historically provided a protective shield
for women, is thus eroding rapidly, and thereby creating an
open invitation for pre-conceptual suits between women who
may one day become pregnant and their future fetuses. In

this way, women may be liable for things they did to their

3 Renslow v. Mennonite Hospital, 367 N.E.2d 1250,
1258-59 (Ill. 1977).

‘0 Bergstresser v. Mitchell, 577 F.2d 22, 26 (8th Cir.
1978).
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bodies prior to ever thinking about conceiving.®!

This hyper-sensitized, medical-model approach to
pregnancy may, in fact, be causing a kind of cultural
hysteria about potential harms to fetuses caused by pregnant
women. The recent attention paid culturally to fetal
alcohol syndrome, for example, is restricting women's
freedom culturally. As Susan Bordo reports, in March, 1991,
"two waiters were fired from their jobs when they tried to
persuade a nine-months-pregnant customer not to order a rum
daiquiri because drinking alcohol could harm her fetus.”
(82) As the next segment will demonstrate, there is a
rising tide of concerned people that are suggesting that
simply permitting courts to find women negligent is not
enough. Like these two waiters, they are instead looking
for more prophylactic protections for fetuses: that is, they
are hoping to get to pregnancies and stop pregnant women
before they engage in actions that could be potentially
harmful to their fetuses.

Forced Prophylactic Care in the Interest of Fetal Protection

Arguments for prophylactic intervention on the part of

the fetus are coming from a variety of fronts. For example,

11 This is an alternative to wrongful life suits. This
also brings in the possibility of including men, which
research now shows can have a big impact on healthy
conceptions. See for example, "How Men Affect Their
Babies," Glamour, August 1991, 196-233.
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famed lawyer-turned-celebrity Alan Dershowitz, in his
ironically titled book of personal musings about the state
of public law in America, Contrary to Public Opinion, argues
that
It is not enough to give the child, after birth, a
legal claim against its mother for negligent or
reckless maternity, as some have suggested. Something
should be done to protect the fetus while it can still
make a difference -- for instance, compelling expectant
mothers to stop taking dangerous dru?s or to accept
transfusions on behalf of the fetus.*?
Dershowitz exhibits a strong impulse to continue to put
pregnant women under the thumb of the courts to control
their behavior while pregnant. A recent argument by Dr.
Margery Shaw takes the fetal abuse/protection argument even
further. She believes in
giving the courts the power to require women to undergo
genetic counseling before conception, to follow
medically recommended regimens during pregnancy, to
undergo fetal therapy to benefit 'the would-be child'
and even to abort a fetus diagnosed as having a
serious, non correctable defect. (Jost, 87)
Shaw even gives specific instances when she would use the
state to control the behaviors of pregnant women. For
example, she argues that "women at high risk of having a
child with a neural tube defect could be required to

decrease that risk by taking folic acid supplements during

the last two weeks of every menstrual cycle. (Gallegher, 44)

42 plan M. Dershowitz, Contrary to Popular Opinion, New
York: Pharos Books, 1992, 209-210.
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Notice that I have emphasized that Shaw is imposing such
reqgulation on all women of child-bearing physiology --
regardless of their intentions about becoming pregnant.

Shaw argues further that to insure against potential
low birth weight for fetuses caused by moderate drinking
(averaging one to two glasses per week) during conception
and implantation, "Every woman should consider herself
pregnant on the first day her period is due and avoid
exposure to anything that has been implicated in birth
defects," (Gallagher 44) and she also believes that "legal
controls of maternal alcoholism, comparable to statutes
prohibiting driving while intoxicated, should be
considered." (Gallagher at nl77)

This urge to use the strong arm of the state in an
effort to control the outcome of pregnancy is being argued
for in wider circles as well. Some authors have recently
gone beyond even Dershowitz and Shaw in their responses to
rising fears about fetal harm from pregnant women; they are
arquing that prophylactic protections against women
endangering their fetuses include forced c-sections and
other medical treatments. Like Dershowitz, these legal
scholars argue that prosecution and incarceration are
insufficient for dealing with drug-using pregnant women
because the woman is still "in control" of the fetus while

it remains within her. But while Dershowitz would simply
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incarcerate a pregnant woman to prevent her from getting

access to alcohol or illegal drugs, these legal scholars

argue that the logical solution is to simply remove the

fetus from the woman's body. In this vein, at least one

commentator has argued for the use of forced cesarean

sections to do so. Forced cesarean section, says Flannery,
as an intervention for the protection of children

facing the effects of the mother's drug abuse is now a

possible option and will become a more probable one as

the procedure becomes safer and the problem of

gestational substance abuse grows worse. (597)

The title of Flannery's article sums up his perspective:
"Court-ordered Prenatal Intervention: a Final Means to End
Gestational Substance Abuse." (519, emphasis added) For
Flannery, the simplest solution is to surgically separate
the pregnant woman and the fetus, thereby circumventing even
the possibility of "maternal abuse" of the fetus.

As the drug problem is sold politically as a problem
that is spiraling out of control, there is a corresponding
rise in public support for incarcerating and controlling
pregnant drug users as well. Bordo notes that on a recent
Oprah Winfrey program about pregnant women who drink, the
audience was overwhelmingly hostile to the idea that a
pregnant woman would take even one drink during
pregnancy. (82) Public responses like these are fueled by

well known legal figures like Alan Dershowitz who call for

further prosecutions and incarcerations of pregnant women.
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As this cultural belief that pregnant women are
incompetent to make decisions about their pregnancies grows,
third parties look more and more like White Knights coming
to rescue the poor, innocent victimized fetal people inside
them. It creates an ethos that suggests that it is women
who are the "barriers to fetal health." Consequently, the
desire to control women's behavior during pregnancy expands
correspondingly.

Ironically, despite popular support for prosecuting
pregnant drug users, some research suggests that these kinds
of prosecutions may have exactly the opposite effect of that
which is intended; prosections of drug-using pregnant women
may in fact drive them away from prenatal health care and
drug treatment centers. (Moss, 295-296; Chavkin, 107) What
is more, these prosecutions, like the forced medical
interventions, disproportionately fall on the shoulders of
poor and minority women -- the women least able to seek
treatment or social support for their pregnancies and drug
problems. (Moss, 294) Pamela Stewart, for example, was
turned away from a prenatal clinic before her arrest for

delivery an illegal substance to her fetus.

Implications and Justifications
It is clear from each of these cases that the courts

are engaged in a delicate series of balancing acts between
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the rights of pregnant women and "care" for the fetuses they
carry. The courts are indeed balancing the idea that the
fetus has a right to begin life with a sound mind and body?‘:
against the pregnant woman's rights to the privacy, autonomy
and integrity of her body. Recognition of fetal rights,
however, necessitates the recognition of a mother's legal
duty to create the best possible prenatal environment.*
One commentator describes this as a "trend toward
preservation of fetal rights." (Gately, 320) Many
commentators are even arguing for expansion of fetal rights
through statutory language as well. (see generally, Osowski;
Gately; Erb and Mortensen) Osowski asks the reader to
consider either a "federal law which would focus on the
rights of the fetus and control the actions of the state";
(2) or a Model Fetal Rights Act which would provide a
holistic example for the individual state legislatures."”
(171-2)

Many people argue that once a woman "agrees" not to

abort, and therefore to carry to term*®, she has a duty to

43 gtallman, 125 Ill. 2d at 276, 531 N.E. 2d at 275-
276.

‘4 stallman at 275-6, 531 N.E.2d at 359, as cited in
Trindel, 747.

15 There is an uncomfortably liberal cast to this
argument. It presumes that pregnancy is a rational process
and it also assumes that all women make the choice to keep
the pregnancy, as though choice was really the problem for
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do the best she can to provide the perfect pregnancy. And
if she doesn't, third parties and courts are entitled to
force her to. One commentator has argued that the courts
impose a duty to care for the fetus upon the pregnant woman
"as soon as the parents become aware of the pregnancy and
decide not to terminate it." (Kennedy, 571) She argues
further that it is because of the connection between the
pregnant woman and her fetus that such a duty should be
imposed. Says Kennedy,

Because of the integral role a mother's care of her

body during pregnancy plays in fetal development, a

woman's right to control her body ought to be

restricted for the welfare of her child once the
decision has been made not to abort. (573; emphasis
mine)
The haunting specter of Margaret Atwood's A Handmaid's Tale
lies just below the surface of such sentiments.

Demands like these to protect fetuses against pregnant
women suggest a dramatic shift in how we perceive both
pregnancy and pregnant women. As one commentator noted, in
calling for increased legislation to protect fetuses, "[The]l
unborn child's health and safety remain almost exclusively

within her [the pregnant woman's] control if state

legislatures fail to pass laws that effectively protect the

most women. In a society that fails to support pregnant
women generally, the assumption that woman makes such a
choice and then can necessarily provide the best
environment for her fetus is presumptuous at the least.

— - —— - - - — — — . —— — —— .
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fetus....legislative and judicial bodies cannot afford to
appear impotent when one member of society harms another."
(Barrett, 230, emphasis added)

This language echoes Beauvoir's perception of pregnancy
as an inherent antagonism between the woman and her fetus.
Those who champion the rights of the fetus portray women as
hostile to the fetus' interests and portray pregnancy as an
adversarial relationship between the two in order to make
possible their claims for fetal protection against the
pregnant woman. Dershowitz, for example, says that

...mothers are already in an adversarial relationship

with their fetuses if they selfishly refuse to follow

elementary precautions necessary to give their babies a

fighting chance after birth. And it is a grossly

unfair adversarial relationship since the fetus has no

way to fight back and defend itself. (209)

This creates an ethos in which, as Overall suggests,

...the female body is seen as dangerous even to the

embryo/fetus because the pregnant woman cannot be

trusted not to abuse it, pass on defective genes to it,
or even kill it, let alone to protect it from

environmental harm and give birth to it safely. (55)

It is evident, then, that the so-called "crisis" of
fetal "rights" and "personhood" really reflects a crisis in
how we are thinking about and perceiving both pregnancy and
pregnant women. As the fetus becomes a person, the pregnant
woman of whom it is a part, becomes a threat to its rights,

safety and health. To understand the fetal rights crisis,

then, we must also understand the crisis of the politics of
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pregnancy as well.

Conclusion

In this chapter I have examined the growing fetal
rights crisis, laying out the nature of the challenges posed
to pregnant women's control of their bodies and how judges
are understanding and ruling in these cases. Clearly,
resolution in each case has depended on the Court's
perception of the fetus: if the court acknowledges the fetus
as a person, fetal interests and the state's interest in
that fetus are found to be compelling enough to check the
rights of the pregnant woman. If, on the other hand, the
Court denies the fetus personhood status, the woman's rights
have been more likely to prevail.

It is my thesis that there is a second, more subtle but
equally important component to the the courts' decisions,
however, and that is how they perceive the personhood of the
pregnant women involved. Demands for rights protections
necessarily presume that the rights of one person are
impinging on the rights of another; the process of
ajudicating those opposing rights claims requires weighing
the relative weight of both arguments. When it comes to the
question of ajudicating fetal rights problems, I will argue
below that courts are able to find for the fetus, not only

because they can clearly "see" the person in the fetus, but
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because they simultaneously have great difficulty "seeing"”
the personhood of the pregnant woman. The implications of
this myopic perception and construction of personhood is
important for both pregnant women and those who identify the
fetus as entitled to rights protections: should the fetus
gain wider cultural, legal and political recognition as a
person, it will continue to do so at the expense of the
rights of pregnant women. Unless a compelling case can be
made for the personhood of pregnant women in opposition to
the spectre of fetal personhood, pregnant women will
continue to lose ground when it comes to controlling their
bodies while they gestate their offspring.

The remaining chapters in this work take up the task of
accounting for why and how this construction of fetal
personhood is increasingly gaining purchase, both culturally
and legally, and why, in contrast, the personhood of
pregnant women seems more contingent and thus less relevant
to parties tertiary to pregnancy but nevertheless intent on
inserting themselves into the gestational process. The next
chapter turns to the question of the origin and development
of the idea of "personhood" within liberal theory, and then
looks to the "fit" between fetal being and the idea of

personhood.
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PART TWO: MARING BABIES;

THE BIRTH OF FETAL IDENTITY

Chapter III

Liberalism, Rights and the Idea of Fetal Persons

In American political culture we come by the notion
that we have rights, and that only 'persons' are entitled to
such rights, from our close association with the political
theory of liberalism. Our debt to liberal theory is further
evidenced by our strong belief that government is of the
people not over them; that individuals have rights which
exclude both the government and others from interfering with
their lives; and that law is the tool for determining when
governments or others have overstepped their authorities and
interfered with protected individual "rights." 1In fact,
American politics is so deeply shaped by liberal theory that
it is virtually impossible to conceptualize either the human
condition or human conflicts outside of what one philosopher
has called our dependence on "rights talk." (Glendon,
generally) As a result, the construction of the debate
about the social and political value of either the fetus or

the pregnant woman who carries that fetus, can only be made
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cognizable when couched within the language a "rights"
conflict between "persons."

This chapter holds that the idea of fetal personhood
has its origins in classical liberalism. It argues, in
fact, that how we increasingly interpret, understand and
make sense of our recent exposure to fetal being is
constructed by and generated from within our conceptions of
what it means to have human value -- ideas we derive from
the fundamental axioms of liberalism. In this chapter, I
trace the origins of the concept of personhood generally to
liberal theory, it is in John Locke's work that I find the
best treatment of the idea as it relates to the concept of
human equality and rights entitlements. As a result, this
work will look most closely at Locke's construction of
personhood as emblematic of the wider liberal approach to
recognizing persons and their rights.

To make this argument, this chapter begins with an
examination of Locke's construction of human political power
as equally shared among individuals as he developed it in
counter argument to Filmer's twinned political philosophies
of the absolute divine right of kings and the companion
theory of patriarchalism. It will be argued that Locke's
efforts to undermine the idea that divine kings ruled
because of their lineage required him to reconstruct how we

thought of the relationship between the human body and the
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distribution of political power. Locke's alternative to the
divine body was necessarily an image of human beings drawn
in only the most abstract and vague fashion possible. His
rights-bearing persons are demarcated only by an amorphous
outline of the human form, but one with an explicitly
underscored capacity for and ability to exercise rational
thought. I will ultimately suggest that the intentional and
necessary vagueness characteristic of the contours of
Locke's idea of personhood allows for and in fact encourages
the interpretation and argument that the fetus is in point
of fact a person. It is my assertion that because our
political thinking is so strongly shaped within the narrow
confines of liberalism, we have few alternatives but to
conceive of the fetus as a person once we feel the need to

ascribe some kind of social and political value to its

being.

The Political Theory of Liberalism

The notion that government serves individuals rather
than the converse is less than half a millennium old in the
history of Western political thought. This radical
reconstruction of political power was born in the
Enlightenment as the political theory of Liberalism, which,
in its founding form, construes people as equal individuals

with rights that are prior to the powers of their
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governments. Early enlightenment philosopher John Locke is
credited as a prime architect of liberal theory. His
theories were much in evidence at the time of the American
founding and continue to exert their influence on American
political thought yet today. (See for example, Huyler:;
Waldron, 1987 in Blackwell at 295) This is true, despite
the fact that some contemporary political thinkers disagree
about the extent of his influence in the work of the
American Founders and in our modern political values.
(Waldron, 1987, 7; Schochet, 1975) Few contemporary
theorists, however, would quibble with the notion that we
remain theoretically indebted to Locke for first giving form
to the basic ideas that individuals have rights and that
governmental authority and power begin with the self-
sovereign individual.

Acknowledging Locke's contributions is not to ignore
the fact that there are certainly other political
philosophers equally important to the development of
liberalism, however. Hobbes, for example, provides one of
the clearest discussions of rights theory articulated by any
liberal thinker. Though, as Flathman notes, the bulk of
Hobbes' work is fundamentally opposed to the key values of
liberalism. Subsequent scholars of liberal theory look to
the works of Montesquieu, Mill and even Rousseau, among a

host of others writing at the dawn of liberal thinking.
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But it is Locke's methodical development of his theory
of government and his epistemological works that establishes
a new theoretical construct for self-sovereign power that
could be arguably distributed equally across most
individuals. Though, as many scholars agree, his work is
profoundly inadequate in his treatment of rights, in general
his work articulates a substantial framework for the
development of the idea of persons as bearers of individual
rights. It is Locke's work, together with his theoretical
compatriots, that gives us our modern language of liberty,
rights, persons, individualism, and rationality. And it is
Locke's work, I argue, that gives us the framework for
thinking about who is and who is not a "person" in our
modern conception of a liberal regimen. Our review of
liberal theory will therefore begin by revisiting the

Lockian tradition.

Liberal Origins and the Political Theory of John Locke

John Locke (1632-1704) was a political philosopher born
at the dawn of the Enlightenment -- a period in Western
history forged by the influences of the Protestant
Reformation, the end of the industrial revolution, and the
explosions of science, reason and the empirical method. In
the words of one author, the Enlightenment was "aimed

essentially to emancipate human reason from the thraldom of
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prejudice and superstition (and especially from established
religion), and to apply it to the cause of social and
political reform." (Miller, 136) True to his historical
era, Locke's work found politics to be conventional and
artificial, ascribing the natural state of human beings to
be one of equality with each other, inherently free of any
political power to which they have not consented. (Zvesper,
285-286) In this theory, government results from the
rational decision-making of individuals. Though his work
comes early in the Enlightenment,*® Locke's political
philosophy gave great shape to what has become known as the
political theory of liberalism and is recognized as having
provided "the classic justification for the Revolution of
1688." (Miller, 136)

Locke's political philosophy had at least two prime
purposes. The first was to answer and refute the work of
Robert Filmer, who's defense of the divine right of kings
theory dominated the political thinking of the era and
justified the monarchical rule of his time. The second was
to build a new theory of politics and political identity.
To meet both of these aims, Locke first needed to produce a
new theoretical model for understanding and justifying

political power. In contrast to the authoritarian and

‘6 pavid Miller, for example, defines the Enlightenment
as an 18th century phenomenon. (135-6)
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hierarchical approach to governance exhibited in Filmer's
work, Locke's theory posited a more democratic politics --
one in which freedom, equality and self-sovereignty were the
cornerstones of power. As we shall see, Locke's radical
shift away from patriarchalism eventually provided the
groundwork for the future development of a political theory
of fetal personhood and fetal rights. To understand how
this is so, we must first examine both Filmer's theory and
the intricate theoretical web that forms Locke's liberal

response.

Filmer and the Theories of Absolute Power and Patriarchalism
As indicated above, Sir Robert Filmer (1588-1653) is
generally credited with giving theoretical shape to the idea
of absolute politics. His primary work on the subject,
Patriarchia, argued that political power is fundamentally
authoritarian -- resting solely in the hands of the monarch
-~ and indisputably hierarchical. While Filmer was not the
first theorist to posit the theory of absolute monarchy --
after all he lived in an age that was defined but such
politics -- he was perhaps the best known author of its
defense. Using both scriptural citations and his own
personal observations of the traditional households which
typified his era, Filmer held that the power of the state

was both "absolute and indivisible”" and "owed its existence
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and nature to God." This fairly standard interpretation of
the theory of divine absolutism was bolstered by the
addition of his own theory of patriarchalism, which
maintained that the state's power "had its origin in the
divine establishment of 'patriarchal' power in Adam,” and
was hereditarily "passed on through the heirs" of Adam as
well. (Schochet 1987, 155) Filmer's defense of absolutism
asserted that not only had God granted kings unquestionable
power over their subjects, but he had also established a
model of patriarchal rule at the moment of Creation. This
meant that just as the monarch was the divine ruler over all
his subjects, so too were all fathers the divine rulers over
their families. Said Filmer,
[God centered] all Power (of Families, Societies,
Kingdoms) in one Supreme and Paternall Head, both for
perfection and permanence: So as all other Forms argue
not only weakness in, but tend to the perversion of the
Fabrick, (the several Policies of Men would seem to
raise) because not agreeing to the Model, which God
first erected in Adam. For even there he established
Regal and Paternal Power, that differ only in
proportion, not similitude; (it being the same, as a
Child is a Man in little). (Filmer, Discourse, 6-7)
Thus "princes should be revered because they were ordained
as the legitimate authority for rule by God," but also
because they, like all men who were the children of Adam,
were fathers as well. Subjects should obey their rulers as

they would obey their own patriarchs, and so too the

converse. Filmer argued that the difference between obeying
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one's father and one's prince is merely a matter of
amplitude: the Prince, he noted,

whom you may justly call the Father of the country,

ought to be to every man dearer and more reverend than

any Father, as one ordained and sent unto us by God.

(Filmer, Patriarchia and Other Political Works, as

cited in Elshtain, 102)

According to Sir Filmer, the subjugation of children to
their fathers was "the Fountain of all Regal Authority."
(Locke, I, 70)* 1In a kind of self-fulfilling tautology,
Filmer's theory thus attributed to and justified the
absolute subjugation of most people on the grounds that
subjugation is their natural condition from birth. Just as
Adam's children were born subject to him, and their children
subject to them, and so on, for the rest of humanity, being
born under one's father's thumb was proof for Filmer that no
one was ever "free" at any point in his (or her)
existence.?® This meant further that subjection too was
inescapable and it was God's design in nature for man.

(Locke I, 2) While it is unclear exactly how Filmer derives

his theory of absolute sovereignty from the model of the

47 Locke's Two Treatises will be designated throughout
as either 'I' for the First Treatise or 'II' for the Second
Treatise. Citations from his Essay on Human Understanding
will simply be designated as "Essay."

48 Of course in Filmer's theory, women could never be
either free nor rulers. This, in spite of the clear
historical evidence of women monarchs during and preceding

his time.
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patriarchal family, he clearly extended the same
hierarchical model of rule which defined the relationship
between sovereign and subject to all other human
relationships, including the rule of fathers over children
and husbands over wives.

Absolutism and patriarchalism thus provided
justification for inescapable and ruthless uses of political
power based on indisputable theories cf hierarchy and
heredity. In this view, politics was divinely crafted such
that human beings were destined either for rule or for
subjugation. Such a political theory allowed no room for
recognition of notions like individualism or resistance to
unjust or unwanted governments. Just as one could resist
neither God nor one's father, neither could one resist the
will of God's authorized sovereign.

In large part, Filmer's theory located its
justification for political inequalities between people in
the differing meanings ascribed to the differing bodies of
the body politic. There were rulers and there were the
ruled, and the differences were knowable by recognition of
their physical differences -- differences manifested either
through lineage or through the material existence of both
ruling and ruled bodies. The history and fact of
primogeniture, for example, allowed one to know the

bloodlines of the sovereign. Filmer argued that such royal
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lineage by definition meant that the bloodlines could be
traced directly back to Adam. This was true, he held, at
least up until the time of the Great Flood, at which point
even he acknowledged that Biblical genealogy became somewhat
difficult to trace.*?

This is important because it means that under
patriarchalism and absolute rule, the bodies of the
sovereigns were considered to be distinctly different from
those of their subjects. It was this difference that
determined who was to rule and who was to be ruled. The
implications for basing political power on the status of the
body had wide-reaching consequences. The same argument was
used to justify disparities in power between men and women,
fathers and their children, and masters and slaves. In each
case, the first was deemed biologically fit to rule and the
second biologically fit to be ruled.

In response to both Filmer's patriarchalism, and its
twin theory of divine absolutism, Locke's theory claimed
that political power was located not in the ruler, but
rather in the ruled. His was a theory in which sovereign
individuals came together in contract (or compact) to

construct a limited and carefully constituted government.

4 Filmer says that despite the fact that bloodlines
became confused at that point, it is still possible to
defend hereditary, monarchical rule. His justification for
such a leap is unclear, however.
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In this model, government was intended to serve rather than
to be served; individuals ruled themselves and sovereigns
ruled only when subject to the will of their subjects. To
make his argument Locke had to take on directly both
Filmer's patriarchalism and the broader theory of divine
absolutism; doing so would permit him the room to make his
intriguing argument about what it means to be human, and
argument that would one day manifest itself within the fetal

rights debate.

Locke's Liberalism

To challenge the theory of absolutism, Locke first had
to discredit the arguments that had sustained the idea of
monarchical, hereditary rule, as outlined by Filmer and
others. Using Filmer's own epistemological foundation in
Biblical scholarship to refute patriarchalism, Locke devoted
the first of his two works on political power to this task.

Locke's First Treatise on Government is a painstaking
response to the two key arguments for Filmer's
patriarchalism. Locke begins by attacking Filmer's grounds
for asserting that the power of the patriarch is absolute.
He scoffs, for example, at the idea that fathering a child
creates an absolute authority over that child by noting that
it is in fact God who really makes the child, not the man

through his mere biological actions. Says Locke
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They who say the Father gives Life to his Children, are
so dazled with the thoughts of Monarchy, that they do
not, as they ought, remember God, who is the Author and
Giver of Life: 'Tis in him alone we live, move, and
have our being. How can he be thought to give Life to
another, that knows not wherein his own Life consists?"
(I, 52)

If God is the true Maker of humanity, then human beings are
but simple biological creatures doing what God has made them
to do. Filmer's first axiom is that fathers rule because
they are fathers. But Locke makes it clear that man's role
in the creation of human beings is so minuscule and
insignificant, and this can be proved by simply pointing to
how little control a man actually has in the creation of his
child. Says Locke,

To give Life to that which has yet no being, is to
frame and make a living Creature, fashion the parts,
and mould and suit them to their uses, and having
proportion'd and fitted them together, to put into them
a living Soul. He that could do this, might indeed
have some pretence to destroy his own Workmanship. But
is there any one so bold, that dares thus far Arrogate
to himself the Incomprehensible Works of the Almighty?
Who alone did at first, and continues still to make a
living Soul, he alone can breathe in the Breath of
Life. If any one thinks himself an Artist at this, let
him number up the parts of his Childs Body which he
hath made, tell me their Uses and Operations, and when
the living and rational Soul began to inhabit this
curious Structure, when Sense began, and how this
Engine which he has framed Thinks and Reasons: If he
made it, let him, when it is out of order, mend it, at
least tell wherein the defects lie....That even the
Power which God himself exerciseth over Mankind is by
Right of Fatherhood, yet this Fatherhood is such an one
as utterly excludes all pretence of Title in Earthly
Parents; for he is King because he is indeed Maker of
us all, which no Parents can pretend to be of their
Children. (I, 53)

- —— - - — —— — e —— — — —— —————— . —

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Here Locke challenges Filmer's notion that man is the
absolute creator of his own child and by rights, then, the
child's ruler. If that is true, then fathers should be able
to do what any good Maker can do with what he makes -- as
God the Maker can do; he should able to mend and heal his
child when injured or ill. Anything short of this is
evidence that he is no creator and Filmer's theory is
therefor incorrect.

Locke further bolsters his argument by noting that any
parental authority a father may have is far from being
absolute for it does not extend to the liberty to destroy or
harm the child. (I, 56) Such power is reserved only for
God. What is more, says Locke, any authority which a man
has by virtue of being a father obviously ends when the
child reaches the age of majority. (I, 55-57) Thus, for
Locke, paternal authority is discrete rather than unlimited.

In making this claim he undermines Filmer's argument for
absolute patriarchalism.

In his final salvo, Locke reasons that if a father has
authority over a child by virtue of lineage and parentage,
then a mother should have, if not a greater authority over
that child because she bore her, then at a minimum, a mother
should share equally with the father in parental authority.

This argument works for Locke and against Filmer in two
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ways. First, as Locke himself says, "...the Mother cannot
be denied an equal share in begetting of the Child, and so
the Absolute Authority of the Father will not arise from
hence." (I, 55) Having to share the power that Filmer
asserts comes with begetting a child is certainly not the
same has enjoying absolute power. But secondly, Locke's
inclusion of women, in what for Filmer was a strictly male
power and one that virtually defined patriarchalism, levels
a debilitating blow to Filmer's argument for absolute
patriarchal rule. It strikes at the very core of
patriarchal theory by denying the very idea that men, by
virtue of their position as fathers, actually enjoy absolute
rule over their children -- it guts the idea of
patriarchalism itself. Thereby, it simultaneously
undermines the notion that as patriarchs, men also have
absolute authority over their wives as well. As will be
discussed below, Locke's destabilization of the power of men
over women on this ground had broader consequences for a new
political theory for women as well. But here, the important
point is that Locke's theory erodes rather completely the
ground beneath Filmer's patriarchal and absolutist politics.
Locke begins his Second Treatise on Government with the
assumption that he has successfully defeated Filmer's
arguments for absolute subjugation and patriarchal politics.

As he asserts boldly in the opening passages to that work,
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the Power of a Magistrate over a Subject, may be
distinguished from that of a Father over his Children,
a Master over his Servant, a Husband over his Wife, and
a Lord over his Slave. All which distinct Powers
happening sometimes together in the same Man, if he be
considered under these different Relations, it may help
us to distinguish these Powers one from another, and
shew the difference betwixt a Ruler of a Common-wealth,
a Father of a Family, and a Captain of a Galley. (II,
2)

Having done so also clears the way for him to propose his
own theory of political power, one in which power is
invested in the self-sovereign individual.

Locke interprets God's creation of humanity differently
from Filmer and the other proponents of absolutism. Where
as with absolutism, God's hand is ever-present in the goings
on of human life, in Locke's strongly Enlightenment reading,
God created humanity with the tools needed to see to its own
affairs and the ability to fulfill its own destiny. For
Locke, God created human beings as unique individuals, each
in a state of "Perfect Freedom"” with respect to each other.

This freedom meant that all persons were entitled to pursue
their own lives, happiness and material well-being,
unmolested either by government or by other individuals. He
called this a State of Nature, wherein, all persons had
equal political power, with none having any divine right of
rule over another. Said Locke:

there being nothing more evident, than that Creatures
of the same species and rank promiscuously born to all
the same advantages of nature, and the use of the same
faculties, should also be equal one amongst another
without Subordination or Subjection... (II, 2, 4)
In this design, political power is derived from within each
individual as created by and as a creation of God, not
through hereditary bloodlines or patriarchal fiat. Thus

political power is located not in the divine and absolute

authority of a sovereign, but rather, in the individuals of
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an entire society. Locke writes that all people live
together equally in a State of Nature and must therefore
come together in a contractual agreement to create a broader
political authority, one known as legitimate government.

Whereas only monarchs are sovereign in Filmer's plan,
in Locke's theory, every person is sovereign because that is
what God imparted to them as humans. The shared humanity of
all people, expressed in their divine creation, meant that
sovereignty was a quality that defined each as a separate
individual. This creation as "equals™ meant that "all the
Power and Jurisdiction is reciprocal, no one having more
than another." (II, 2)

Locke's theory held that such divinely created
individuals were entitled to pursue certain liberties and
enjoy certain rights. This was so, he said, because all
people were made by God, and as the product of His work,
they were impelled toward self-preservation. (II, 6) To
reasonably meet this mandate would require the ability to
acquire food, shelter, property, and other life-sustaining
necessities. Locke therefore argued that all people share
equally in their freedom to pursue such goals.

But individual freedom is only secure if others
recognize it as legitimate and decline to interfere with it.

Locke reasoned that if every individual enjoyed the same

freedoms as every other individual, thus if all people
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shared equally in their rights to the goods of the Earth
necessary for self preservation, then those rights would
also function as demarcations between each individual. Thus
rights act as invisible fences, cordoning off one's identity
from that of other persons, and simultaneously creating a
barrier that disallows others to cross over into one's self
as well. As a result, all individuals, by virtue of their
creation as humans, are endowed with certain rights that
create obligations on others to respect the liberties of
each.

Such freedoms and liberties were not chaotic,
unfettered licenses for action, however. The impulse toward
self preservation, realized through the exercise of
individual liberties, was to be guided by "the Law of
Nature," which governs the behavior of everyone through
Reason. It is Reason which tells everyone "who will but
consult it, that being all equal and independent, no one
ought to harm another in his Life, Health, Liberty, or
Possessions.”" (II, 6) Those who consult Reason will
understand what their interests are and how to fulfill them,
and they will know how to do so without interfering with the
equally important actions of others as they pursue their own
interests.

In addition, being under the control of Reason in such

a fashion meant that just as each person was mandated to
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practice self-preservation, so too, each person was required
to preserve others, up to the point that it endangered one's
ability for self care. (II, 6) In this perspective, Locke's
rights theory meant that in addition to refraining from
infringing on another's liberties, one also has a
responsibility to respect, and perhaps even enable, others
in their personal pursuits of their liberty interests as
well.

Following the Law of Nature meant consulting it,
understanding it and agreeing to abide by what it told you
to do, as any reasonable person should and would do. Locke,
however, understood that not all persons would necessarily
behave so rationally. Those who failed to reason right were
likely to act in ways that threatened the rights of their
fellow human beings. When this happened, these irrational
people put themselves out of the State of Nature and into a
State of War with their fellow citizens. To Locke it was
reasonable that each person would have the right to control
the abhorrent behavior of rogue persons who declared
themselves to be at "war"™ with their fellows. As a self-
sovereign individual, one is therefore entitled to act as
both judge and executor over another if she or he fails to
consult reason and behaves in a way that violates the Laws
of Nature. 1In Locke's theory, such violations were

primarily economic in character. As C.B. MacPherson would
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observe in reading Locke some 300 years after it was
written, Locke's political theory of the individual was most
concerned with the ability to acquire and possess resources
without being inhibited by one's equally acquisitive human
fellows. (MacPherson, generally)

It was also clear to Locke, however, that spending
one's time guarding against the ravings of irrational people
would be time-consuming. He thought it equally reasonable
that otherwise rational people should come together in
agreement to jointly guard against the irrational behaviors
of those who failed to reason right. This coming together
in consent to form a legitimate governmental authority over
one's self and others Locke called Civil Society. (II,
generally)

For Locke there was thus no natural governmental
authority. The State of Nature is a condition of individual
rule and the state of Civil Society is the condition of
conventional, governmental rule. (Waldron, 1987 in
Blackwell, 293-295) 1In stark contrast to the theory of
absolute patriarchal power, Locke's liberalism held that the
exercise of power by one person over another is legitimate
in only one of two conditions. The first is when one
person acts to punish and control the behaviors of another
who has failed to consult reason and thus somehow violated

the Laws of Nature by threatening the "Life, Liberty,
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Health, Limb or Goods of another." (II, 6) The second
legitimate exercise of power over others is when many people
come together in compact, as political equals, to
collectively protect their lives and their interests against
those irrational beings who fail to recognize their God-
given liberties as free individuals. In total, Locke's
theory provided an unprecedented challenge to the authority
of monarchical rule. It baldly suggested that political
rule of the sort argued for by Filmer is inherently
illegitimate, for only the ruled themselves could authorize
anyone to rule over them.

What is more, Locke's theory provided an even stronger
challenge to the core argument of patriarchalism which based
differences in political status on the differences between
material bodies and the meanings ascribed to those bodies of
those who ruled and those who were ruled. In Locke's theory
everyone was created "equally,"” meaning that their political
identities were determined not by how their bodies were
fashioned but rather in what their humanity entailed. By
asserting that all people, regardless of the material state
of their bodies, were created as political equals from the
outset, Locke's theory undercut the power of Filmer's
argument that absolute rule was based on heredity and
patriarchal relations. Not only did this delegitimate

hereditary monarchical rule, it simultaneously defeated the
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argument that some were marked by their natural material
state to rule, as were fathers, and others were marked by
their physical bodies for rule, as were children and women.

Locke's efforts to destabilize the privileged place of
the royal body as the ruling body served to re-write the
meaning of "bodies"™ as political sites in general. With
liberal theory, material differences between bodies no
longer carried any political significance. A political
philosophy of self sovereignty meant that everyone ruled,
regardless of who or what she or he was or looked like.

It is important to note here that while Locke was
debunking the political power that bodily difference had
historically held, he knew full well that people were
created differently and that there were differences between
the bodies of individuals. As he noted in the Second
Treatise,

Though I have said above, Chap II (sic), That all Men

by Nature are equal, I cannot be supposed to understand

all sorts of Equality: Age or Virtue may give Men a

just Precedency: Excellency of Parts and Merit may

place others above the Common Level: Birth may subject
some, and Alliance or Benefits others, to pay an

Observance to those to whome Nature, Gratitude or other

Respects may have made it due; and yet all this

consists with the Equality, which all Men are in, in

respect of Jurisdiction or Dominion one over another,
which was the Equality I there spoke of, as proper to
the Business in hand, being that equal Right that every

Man hath, to his Natural Freedom, without being

subjected to the Will or Authority of any other Man.
(II, 54; emphasis in the original)
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Locke obviously recognized that bodies may differ, and that
such differences could result in subsequent differences in
the opportunities and material existences of individuals.
He also held, however, that the physical body itself simply
could not remain the basis for determining the political
status of individuals.

This argument for equality, despite individual heredity
or material bodily configuration, served well the purpose of
justifying the overthrow of monarchy, as illustrated by the
Revolution of 1688 and the subsequent adaptation of Locke's
theories in the American and French Revolutions. (Waldron,
1987, 295) If kings could be perceived to be no more divine
than nor different from their subjects, then their rule
could also suddenly be perceived as illegitimate as well.
Locke's theory turned the absolutists on their heads by
arguing that political rule of one over another is never
natural but can only be legitimate with that person's
consent.

It also allowed for the beginning of a broader
discourse of liberalism that argued against political
differentiation based on material being. Locke's theory of
equality allowed (some say forced) him to argue that despite
their natural differences from men, women too were created
with the same liberties, freedom and political powers as

their male counterparts. (Jagger, 28-32)
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In the modern era, our direct linkage to Lockian theory
is clear on this point. It is axiomatic for most people
today, that one's sex, race or physical state may not be
used to exclude one from politically shared equal rights or
protections. The recent movement for the rights of the
disabled provides an obvious illustration of the lengths to
which we will go to insure that peoples with differing
physical attributes enjoy "equal rights.™ A philosophical
discourse of "equality" among peoples is possible because
the particularities of the human body have been rendered
politically irrelevant. What has become important is our
shared, if ambiguously knowable, "humanity.”

Locke's attack on Filmer left him in a curious place.
His devaluation of the particularities of the body -- from
heredity to excellence of physique to biological sex -- left
him without an explanation for the obvious and inevitable
differences in power that would be claimed by various people
in every political regime. Erasure of the distinctions
between rulers and the ruled, by shifting the political
meaning of individuals away from the meanings and markers of
their bodies, left Locke with a blank slate upon which to
begin to reconstruct his idea that human political value can
be understood through the concept that individual, rights-
bearing "persons" are the fundamental units of politics.

What remained on his slate, then, was an image of people who
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were all human beings, identifiable as such in only the
vaguest, most universalized, and undifferentiated of ways.
Their political identities were distinguished by their
status as bearers of rights and liberties and their
abilities to exercise reason in the pursuit of those
liberties. This construction of human value, I argue, is
the foundation for what we will come to understand in the
modern era as "personhood." Locke's theoretical manufacture
of this atomized, self-sovereign, rational "person" -- one
who is defined in being by rights and liberties -- has
become the centerpiece of liberal theory and has paved the
way for the discourse of fetal personhood that would come

some 300 years later.

Persons in Theory: Locke's Univerxrsal Human
To understand the construction of political identity in

Locke's liberalism, we must first question what it means to
Locke to be human. That is, what makes one or distinguishes
one as a human being? The first identifying quality, of
course, is that for Locke, human beings are created by God.
As the product of God's work, he held that we are all what
God would have us be. But God creates the whole universe in
Locke's strongly Protestant theory; therefore, simply
acknowledging God as the Maker of the Universe doesn't

answer the question, "How does one distinguish a human being
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from other beings?"

On a physical level, the relevant distinction for Locke
is between man and beast: men are like angels, thus more
God-like; beasts are on the planet to serve man in his self-
preservation. At the most fundamental level, we can tell
the two apart because the human form is distinct in its
construction. In Locke's words,

An animal is a living organized body; and consequently

the same animal ... is the same continued life

communicated to different particles of matter, as they
happen successively to be united to that organized
living body. And whatever is talked of other
definitions, ingenuous observation puts it past doubt
that the idea in our minds of which the sound 'man' in
our mouths is the sign, is nothing else but of an
animal of such a certain form...For I presume it is not
the idea of a thinking or rational being alone that
makes the idea of a man in most people's sense, but of

a body, so and so shaped, joined to it... (Essay,

XXVII, 8)

While this may seem obvious, what is important here is
that for Locke, human beings are knowable by the material
similarities between their bodies; in somewhat of a
tautology, having a human body is what makes us human. But
recall that Locke's task had been to devalue the political
significance of the body. Thus, Locke is faced with a
peculiar paradox: on the one hand, he acknowledges that
there is a sort of universal, distinctive "human form," but

on the other, he can not give it much more value in its

particular shape than this or he runs the risk of lapsing

- ——— - -
—— — —— ———— — —— —— ————————— .+ ——

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Wi
(41

back into a kind of politics based on material distinctions.

What he is left with is a vague outline of the human shape
-- one that resembles "man"” closely enough to allow
distinctions between humans and other animals, but one that
remains universal enough to disallow clear distinctions
between people that could be interpreted as having political
importance. The result is an amorphous, unmarked "human"
being that permits great latitude in who or what is included
as "human" and thus self-sovereign in design.

But being human is not the same as being a person, for
Locke; personhood is a political category of being, rather
than merely a natural one. In addition to, and only
partially coextensive with, our creation as human beings is
our creation as rights-bearing, free and equal individuals.

In Locke's philosophy, just as having the human form is
reserved for humanity, so too only human beings have
"rights" by God's design, and it is our individualized
rights that separate us off into unique and particular human

beings.

Rights In Locke

The idea that persons come into the world with an
assumed entitlement to life, health, property or other
liberties, simply because they were created as humans,

delineates the development of a discourse of individual
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rights for the first time in political thought. Recall that
for Locke, part of what it means to be a human is to be
endowed with both freedom and liberty, and, of necessity,
with rights to those liberties. This is obviously true,
says Locke, because God was man's maker and crafted him that
way:

For Men being all the Workmanship of one Omnipotent,

and infinitely wise Maker; All the Servants of one

Sovereign Master, sent into the World by his order and

about his business, they are his Property, whose

Workmanship they are, made to last during his, not one

anothers Pleasure. (II, 6)

Being God's craft, people are impelled to preserve his
workmanship in themselves. As noted earlier, doing so
requires exercising the kinds of liberties that tend toward
self-preservation. These liberties distinguish and mark the
separations between people as individuals with distinct
interests.

In Filmer's theory, there were neither rights nor
individuals in the same sense as suggested by Locke. As
contemporary political theorist Jean Bethke Elshtain has
arqued, this was so because there was no 'private' in the
lives of those who were ruled by absolute monarchs. The
existence of the majority of people was directed toward
supporting the lives of a very few elites who encapsulated a

kind of collective identity. Individualized needs, wants

and desires had no relevance under a political system of
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absolute politics. But Locke's liberalism is distinguished
precisely by the paramount importance of the autonomous
individual; in his theory, all persons are created
distinctly and separately. What separates them, besides the
obvious material condition of living in distinct bodies, is
the zone of rights which demarcate each from the other.

While Locke's work is credited as one of the first
major theoretical treatments of rights, his is not a theory
that offers a clear definition of those rights. He
discusses a couple of rights in some detail; for example,
the rights of rational individuals to punish offenders and
to serve as the executor for violations of the Laws of
Nature (II 8, 25-26). He also mentions the right to demand
reparation if injured (II 11, 11-12) and the more general
Right of self preservation, which is the fundamental right
all humans share by virtue of being God's creation. (II 11,
15) In general, however, Locke leaves most rights
unenumerated, perhaps assuming that those not discussed fall
under the wide net of "liberty and freedom for all persons."
(IT 6, generally)

What, then, are rights and how do they function for
Locke? First, rights are liberties that authorize people to
act upon their free will. That is, people are entitled to
pursue their particular and individual interests because God

authorized them to do so. In fact, it is Locke's theory
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that God made them in order that they might do so. Second,
rights function as exclusions that prohibit others from
interfering with the exercise of their liberties. Rights
thus assume a kind of reasoned action and expression of will
on the part of the rights-bearer, while they simultaneously
create a zone around that rights-bearer which others may not
take action against.

Isaiah Berlin has offered what is now a now famous, if
recently controversial, discussion of how rights function.
(17-25) Berlin says that liberal rights are either
"negative" or "positive" in their application and meaning.
Negative rights exclude others from intruding upon or
inhibiting the liberties of others. Thus my right to life
means that you can not interfere with me as I pursue my
life. The command of such a negative right is "STOP! Don't
do X for it will interfere with my ability to do Y."

This is in contrast to the command of a positive right,
which might actually require the actions of another to make
possible the successful pursuit of the interests of a
rights-bearer. For example, a positive right to life would
require you to feed me, perhaps, rather than to simply
refrain from interfering with my efforts as I try to feed
myself. The command of positive rights is thus "Do X! So

that I can fulfill my desire for Y." (Berlin, 22-25)
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Berlin argues that liberalism is occupied chiefly with
negative rights as exclusions and inhibitions on the
behaviors of others. This is also true in Locke's theory,
where individuals are set apart in their atomized circles of
rights, protected from each other and simultaneously
distinguished from each other as well. For Locke, natural
rights functions as a means for excluding or stopping others
from intruding on one's self.

The positive rights element in Locke's theory is often
overlooked, however. As noted above, his theory insists
that one must do what one can to provide (positively) for
the preservation of others, so long as it does not detract
from or otherwise interfere with one's own stores and self
preservative abilities.

In Locke's theory all human beings are both created
equally with rights and simultaneously distinguished from
each other by their rights. Not everyone exercises those
rights equally, however; nor are the rights of each
uniformly protected. This is because having rights and
exercising those rights are different things for Locke.
Being human may entail both having a human body -- one that
is discernable only in the grossest, most universalized
form, but one which serves to distinguish humans from
animals -- and also possessing the individual rights that

distinguish each human being from all others. But there is
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a third and final component required to transform a human
into a person for Locke, however, and that is the capacity
for and the ability to exercise reason.

Just as only humans have rights, only the rights of
those who consult reason and who follow the Laws of Nature
are entitled to have them protected. Those who fail to do
so are "irrational" and outside the laws and protections of
the Law of Nature. It is to this question of rationality in
liberalism that we will now turn in anticipation of
analyzing the idea that a fetus is a "person" within liberal

discourse.

Reasonable Persons

Only persons have rights, according to the political
theory of Liberalism. As outlined above, "rights" function
as exclusions between individuals and create limits on how
government and others can reach into the private world of a
person's life. But what identifies one as qualified to have
such rights? 1If, as Locke arqued, all humans, by virtue of
their creation, are endowed with equal rights and liberties,
how can he justify laws and political systems which treat
people differently, and even inequitably? Locke's answer,
explaining permissible differential treatment within a
political system, was based on the one feature equally

available to all, but not necessarily used to their own
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advantage: the capacity for reason. Those who reasoned
right, Locke claimed, are those who are fully "persons"”
according to Natural Law and thus entitled to the full
rights and liberties that define human beings. Those who
fail to do so, however, forfeit their rights and liberties
and thus forfeit their political status as "persons” as
well.

As discussed above, humans know how to behave in their
perfect states of freedom and equality by virtue of their
"reason." Said Locke,

The State of Nature has a Law of Nature to govern it,

which obliges every one; And Reason, which is that Law,

teaches all Mankind, who will but consult it, that
being all equal and independent, no one out to harm
another in his Life, Health, Liberty or Possessions.

(II, 6)

According to Locke, the exercise of reason made men much
like angels (I, 58) but the failure to use reason right
reduced one to the status of the beasts (II 8, 10-20; 10, 1-
10; 11, 25-35; 16, 15-20). Such action authorized rational
citizens to take actions that would violate the rule of
Natural Law against interfering with the "Life, Liberty,
Health, Limb or Goods of another."” (II 6, 25-30) Locke even
goes so far as to conclude that the taking of another's life
is justified if one is reasonable and confronted with a

"State of War"™ by someone who has abandoned rationality.

But what exactly does this mean for Locke? How do we know
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if we are consulting Reason right and behaving as Reason
would have us do? Answering these questions is somewhat
problematic.

In Locke's thought what it means to fail to reason
right, or to be irrational, is fairly clear. Reason is that
faculty which distinquishes man from beasts and "wherein it
is evident he much surpasses them." (Essay 415, Chapter XVII
of Reason) Indications of irrationality included harming
another person or their property, or harming one's self. He
asserted that such actions were clearly irrational because
they violated the Natural Law of preservation, and because
they violated the property interests of God, who made man in
the first place. (See for example, II 8)

On the other hand, understanding precisely what it
means to be rational in Locke's theory is more difficult to
discern. In its simplified form, following reason means
acting with the Law of Nature. But beyond such simple
axioms as those concerned with preserving one's self and/or
others, his definition of reason is quite unclear.

In his work on epistemology, An Essay Concerning Human
Understanding, Locke says that all ideas and reason
originate with the senses. (Essay, XVII, 2) People are
essentially blank papers, onto which data from the
surrounding world must be imprinted. (Essay, II, 1) The

senses allow individuals to absorb information from the
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outside world and thus fashion perceptions of that world.
In Locke's words,

When we see, hear, smell, taste, feel, meditate, or
will anything, we know that we do so. Thus it is
always as to our present sensations and perceptions:;
and by this everyone is to himself that which he call
self; it not being considered in this case, whether the
same self be continued in the same or divers
substances. (Essay, XXVII, 9)

But many animated kinds of life experience sensation, and so
sensation is a necessary but not sufficient to establish
reason and thus personhood for Locke. The distinctive
characteristics that both define reason and set human beings
apart from the animals, for Locke, are identified as the
qualities of consciousness and self-reflection. A person,

says Locke,

is a thinking intelligent being, that has reason and
reflection, and can consider itself as itself, the same
thinking thing, in different times and places; which it
does only by that consciousness which is inseparable
from thinking, and, as it seems to me, essential to it;
it being impossible for anyone to perceive without
perceiving that he does perceive... For, since
consciousness always accompanies thinking, and it is
that that makes everyone to be what he calls self, and
thereby distinguishes himself from all other thinking
things, in this alone consists personal identity, i.e.
the sameness of a rational being; and as far as this
consciousness can be extended backwards to an past
action or thought, so far reaches the identity of that
person; it is the same self now it was then; and its by
the same self with this present one that now reflects
on it, that action was done. (Essay, XXVII, 9)

Human, self-reflective consciousness is so important to

Locke, that he argues that "without consciousness there is
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no person"; without consciousness he finds the human body to
be nothing more than a mere "carcass." (Essay, XXVII, 23,
emphasis mine)

Locke fails to provide a more detailed discussion of
rationality; it is as though he expects rational people to
"get it" because they are rational. As numerous political
theorists have argued of late, this problem is not peculiar
to Locke, but rather it plagues the entire theory of
liberalism. In fact, modern theorists, both feminist and
traditional, find the entire concept of rationality to be
problematic. (Barnes and Bloor, generally)

Despite the problem that the concept of rationality
poses for our contemporary analysis of Locke, it plays an
important role in his conceptualization of personhood. The
overarching requirements of personhood for Locke are the
ability to be sensate, the capacity for self awareness, and
being able to identify and act on one's interests.
(Hursthouse, 91) If one acts rationally, one is,
politically, a person. If one does not reason right, one
forfeits one's political status as a rights-entitled person.

In Locke's political world, there were thus two kinds of
humans, rational persons and irrational human beings.
Political society developed, he argued, as the most orderly
and efficient means whereby the former could control the

later. (II, 21)

— - - - — B e S — —— — ——————— —
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Finally, rationality, combined with having a human form
and being endowed with rights, served to identify and
distinguish human beings from the animals, as Locke notes
here:

Since I think I may be confident that, whoever should

see a creature of his own shape or make, though it had

no more reason all its life than a cat or a parrot,

would call him a man; or whoever should hear a cat or a

parrot discourse, reason, and philosophize, would call

or think it nothing but a cat or a parrot:; and say the
one was a dull irrational man, and the other a very
intelligent rational parrot. For I presume it is not
the idea of a thinking or rational being alone that
makes the idea of a2 man in most people's sense, but of

a body, so and so shaped, joined to it; and if that be

the idea of a man, the same successive body not shifted

all at once must, as well as the same immaterial
spirit, go to the making of the same man. (Essay,

XXVII, 8)

While he plays with the idea of a reasoning parrot, he makes
it clear that reason is a distinctly human quality -- one
conferred on man by God so that he might understand and
follow the Laws of Nature. In Locke's theory, one may be
either an intelligent monkey or a dull and irrational man,
but one can never be an irrational person with their rights
intact; all three elements are necessary for personhood.

The remaining question, then, is now that we have
traced the development of the creation of personhood in
Locke, how relevant is it today, generally, and to the
discussion of fetal personhood, most particularly? In this

final section, we will look at the problems of "personhood"

posed by the unique state of pregnancy.
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Modern Liberalism and Its Connection to Locke: Are Fetuses
Persons in Liberal Theory?

The fundamentals of Lockian political theory continue
to dominate much of Western political thought still today.
Particularly in American politics, from the Founding onward,
Americans have made Locke's theory of limited government by
contract their own. The Declaration of Independence echoes
Locke's language with calls for life, liberty and happiness
and the debate between the Federalists and the Anti-
Federalists about framing the Constitution focused at points
on whether or not to enumerate individual rights and/or
liberties. Despite the wide disagreement among these
particular interlocutors, few questioned the idea of
inalienable rights itself. Today, much of the American
courts' time is occupied by cases concerned with allegations
of governmental intrusions on individual rights and
liberties -- whether enumerated or not. While what
qualifies us as human is perhaps less divinely linked now
than it was in Locke's era, what we understand to be the
qualities that identify us as persons -- morally, legally
and politically entitled to our liberties and our rights,
still includes the capacity for reason, the ability to
recognize self-interest and the ability to act on those

interests. (see Flathman on Ackerman generally)
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Liberalism so strongly shapes our political theory in
America that we predominantly conceptualize the human
condition as atomized and individualized. 1In keeping with
the Lockian model, boundaries between human beings are
separated by the reach of their individual rights, and
conflicts between persons are often construed as instances
of rights violations by one on the part of another. Such
conflicts inevitably require judicial intervention to
determine who's rights should be paramount at any moment in
time. The historic struggles of African American men and
all women, the physically challenged, those who identify
with differing sexual preferences, and now the fetus, have
been struggles for inclusion as "persons" under liberal
theory: those who are "persons" have rights; those who are
not have virtually no status -~ they are no better than
beasts, or perhaps even more astonishing, they have no
identity at all in liberal theory.

Fetal value, like all other 'human' value, is thus
intelligible primarily within a liberal political regime,
expressed through the language of personhood. To know
whether or not we should "protect"” the fetus, we must first
put it to the test of "personhood," as outlined by Locke and
liberalism generally. As we have seen, this test requires
only that fetuses have the distinct but simultaneously

universalized human shape, that they have the capacity for
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reason and exercise of reason, and that they be endowed,
like all persons, with Natural Rights. If they meet these
criteria, they are, perforce, persons -- by definition
entitled equally to the protections, rights and liberties of
all other persons. If they are not, we are at a loss for
understanding what value they could possibly have and how we
could make that value politically intelligible.

The challenge of the fetal rights debate, then, has
centered on establishing or denying that the fetus has met
these criteria for personhood. As the previous chapter
demonstrated, there is a growing and substantial body of
case law in which the courts have found themselves able to
see the "person" in the fetus. The list of rights already
granted to the fetus is now quite long, and as noted above,
may grow even longer at the urging of parties interested in
propelling fetal identity.

The purpose of the next two chapters is to examine this
"personalization" of the previously unknown fetal body.
Chapter Four will trace what I shall call the recent
dis/covery of fetal being through technological and
commercial means. It will then explore how this revelation
of the fetal body has been humanized and contextualized by
pro-fetus political interests and others. Finally, it will
examine the problem rationality poses to fetal personhood

from within liberal theory. The question of how the fetus
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has come to be a rights-bearer will be taken up in Chapter
Five. It will recount the growing body of rights afforded
the fetus that are both creating and reaffirming our
perceptions that the fetus, like all persons, is entitled to

recognition of a variety of rights and protections.
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Chapter IV

Humanizing the Fetus:
Modern Comstructions of
Fetal Identity

VISUALIZE THE FETUS! (1989)%°

VISUALIZE THE UNBORN CHILD! (1995)5!

As a consequence of the influences of medical
technology, political ideology and commercial interests, we
stand poised at an extraordinary moment in time: before our
very eyes, we are dis/covering the fetus, materially,
socially, politically, and legally. For the first time in
human history, as if by magic, images of fetal being are
appearing before our eyes. They seem to be everywhere: we
see fetal images at the doctor's office, on the first page
of many "baby books," on television, in magazines, at the
movies, on political placards displayed on the sidewalks of
our streets, in our mailboxes and on the billboards that
line our highways. Conjured from within the bellies of
pregnant women by the sorceries of science, technology and
art, these once hidden and little known fetal bodies are

becoming ever more familiar.

0 Texas Right to Life bumper sticker.

1 virginia Right to Life bumper sticker.
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Visual, auditory and tactile access can have a powerful
effect on how we craft meanings for the material world. We
have learned, for example, that a late term fetus looks very
much like a full-term new born and that an early term fetus
looks much less so. As powerful as this kind of direct
sensory information can be, however, the objective world is
always interpreted and meanings are ascribed through our
need to communicate about that world through language and
the theoretical lens through which we filter those sensory
experiences.

As was argued in the previous chapter, a primary lens
through which information about the meanings of human
experience is filtered in American political culture is
liberalism. We understand human beings today as "persons"
because we see them -- we see ourselves -- through the lens
of liberal thought. This lens applies as well to our
perceptions and experiences of the fetus. 1In order for us
to understand it as having political and social value we
first must recognize it as "human." But the evidence of the
"humanity” of the fetus is not necessarily self evident in
our experiences of fetal being.

In this chapter, it will be my claim that we transform
our encounters with fetal being into recognizable and
meaningful experiences as the result of a combination of

epistemological and political forces that are tethered
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together with liberal thinking. In making this postmodern
claim about the social construction of meaning, I want to
draw on the work of postmodernists like Thomas Laqueur and
others, who suggest that we can only "know" the body (any
body) as a consequence of our ability to perceive it as
already inscribed with fundamental meanings. That is, no
inherent meaning for the material world is possible.
Rather, all that we know and/or can say about the material
is already inscribed in system of language we use to think
and speak about it. By way of example, in his seminal work,
Making Sex, Laqueur claims that our understanding of sex
difference has been different at different time periods,
depending on the political status of the genders of those
respective eras. His work argues that at various points we
have understood human sexual identity to be either based on
a single sex or a two sex model, depending on how we have
construed gender at those points in time. (10-11]) So too I
will argue that our new-found familiarity with fetal being
is becoming contextualized as "human" as a consequence of
social, political and commercial forces that have found
space for personalizing our recent dis/covery of fetal life.
In making this claim, the first section will detail the
rise and increasing familiarity of visual and other
representations of the fetus in our social and political

consciousness. Additionally, I will also argue that we are
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increasingly conceptualizing the fetus as a member of the
human community because of the rhetorical and historical
environment into which those images are introduced. The
second section will then examine the personalization of the
newly dis/covered fetal body. There, I will argue that in
order to perceive fetal imagery to be that of "little
persons" the human-like qualities must be pointed to and
explained by those who ascribe meaning, value and context to
the fetus and who conceptualize it as a person. If the
fetus now seems more "human," more like a "baby," and more
of a "person" than ever before, it is due in large part
because of the push to anthropomorphize or humanize the
fetus by a variety of groups —-- physicians, pro-life
activists, even advertisers and film makers -- which fuel
and capitalize upon the explosion of fetal imagery in the
American visual landscape.

The last section will return to considerations of the
criteria for liberal personhood outlined in the previous
chapter, with specific attention to the problem of fetal
"rationality." There the primary question will be, "is the
fetus rational," and if not, how can we possibly understand

it as a "person?"
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Dis/covering the Fetus: From Nowhere to Everywhere

Widespread visual exposure to the fetal body is a late
twentieth century phenomenon. In earlier times, fetuses
were physically and thus conceptually invisible during
pregnancy. (Phelan, 463) What we knew about the conceptus
was learned either after birth or as a consequence of
miscarriage; in either case, it was necessary for the fetus
to have separated from the pregnant woman's body in order
for it to be examined. Thus scientific knowledge about and
political conceptualizations of fetuses were determined by
extra-utero images. Upon late-term labor and delivery, the
conceptus was a baby; in the event of miscarriage, the form
and size of the conceptus varied with the gestational stage
of its development. Since these pre-term fetuses were
afforded little public value, they were typically disposed
of discreetly and were rarely discussed outside medical
circles. Therefore, immature or incompletely formed fetal
bodies occupied little conceptual space in our epistemology
of pregnancy.

Prior to the modern medicalization of pregnancy, the
primary data about gestation came chiefly and initially from
the personal accounts of pregnant women. It is, of course,
the woman who first knows she is pregnant. An 1889 guide to

maternity published by a woman physician, for example,
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begins the chapter on pregnancy by noting that "The first
sign that leads a woman to believe that she is pregnant is
her ceasing to be unwell [ceasing to menstruate] ... [it] is
of itself alone almost a sure and certain sign of pregnancy
-- requiring but little else to confirm it." (Saur, 56;
emphasis in the original) This meant that pregnancy was
predominantly a woman-centered event. (Petchesky 1990; and
generally Rothman; O'Brien) In many cultures "quickening"”
(the first fetal movement felt by the pregnant woman), as

reported by the pregnant woman, was considered to be the

52 1t is only

moment when the pregnancy actually began.
later in the pregnancy, when externally observable changes
like an increase in the size of the belly make the pregnancy
evident to third parties, that the outside world could have
independent knowledge of a woman's condition.

The role of the fetus was thus relatively unimportant
in our historical conception of pregnancy. An informal
survey of early obstetrical and gynecological medical books,
for example, reveals that little attention was traditionally
devoted to discussion of or treatment for the fetus. This

was due, in large measure, to the fact that the fetus was an

unknowable entity -- something under construction but

2 As late as the nineteenth century, a woman's
decision to abort a fetus was thought of as restoring
menses and making her body "regular" again, rather than as
the elimination of a pregnancy. (Petchesky 1990, 53)
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without unique value or salience until birth. As a
consequence, our understanding of pregnancy focused on the
woman involved and the anticipation of the baby to be
produced at birth.

Today, however, physical separation from the pregnant
woman is no longer a precondition for "knowing"™ the fetus.
Medical technology now gives access to the fetus in utero
for a variety of purposes, including visual imaging and
efforts aimed at direct fetal treatment. Graphic images of
aborted fetal remains, which in the past were absent from
the public eye, are now displayed on placards and in
television advertisements by anti-abortion political groups.

Finally, images of fetuses have become avenues for making
money in the commercial world, used in advertising campaigns
and movies to sell cars, theater tickets and children's
toys. The effect, it will be argued, is a fundamental
change in how we include the fetus, both in our
understanding of pregnancy and in how we think about the

human community.

Fetal Dis/covery and Fetal Familiarity

Recent technological developments in twentieth century
medicine are dramatically improving our ability to view and
learn about the fetus while it is developing inside the

woman's body. Ultrasound technology projects sound waves
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that bounce off the dense areas of the fetal body, thus
outlining it in utero. (Eisenberg, 45) Although the early
technology produced images that were fairly vague and
indistinct to the untrained eye, with only gross body parts
and movements recognizable, recent developments make
possible more distinct representations of the fetal form.

In many cases, evidence of the fetus can be observed as
early as the eighth week of pregnancy and videotape equipped
sonographic machinery makes it possible to record both
moving and still photographs of sonographic imagery for
later replay and display. (Phelan, 463 at n. 18) The
fetoscope permits the physician direct access to the fetus
through a miniature camera-equipped device that is
surgically inserted through the pregnant woman's abdomen and
uterus, in to the amniotic sac. (Eisenberg, 47) Fetoscopy
provides clear, color moving pictures of the fetus in utero
and allows the physician to take blood and tissue samples
from the fetus for diagnosis of a number of diseases.

In addition to visual access, information about the
fetus can now be obtained through a number of other
technologies as well. Amniocentesis, analyzing fluid from
the amniotic sac, permits chromosomal and genetic
examination of the fetus. A recently controversial
technique, chorionic villus sampling (CVS) provides the same

information as amnioscentisis from outside of the
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placenta.?® Blood samples taken from both the pregnant
woman and the fetus, as well as skin samples from the fetus,
obtained either through the abdominal wall of the pregnant
woman or through her vaginal canal, also now permit early
testing for genetic problems in developing fetuses.
(Eisenberg, 51; Hornick, 565; Stewart et al., 156-157)
Internal and external fetal monitoring technology can now
reveal subtle sounds, motions and heart rhythms from very
early in the pregnancy through delivery. (Eisenberg, 280)

Each of these technologies has become a routine part of
most prenatal and labor room care. Virtually all women
seeking prenatal care now routinely undergo at least one
ultrasound during their pregnancies and most carry away
copies of "pictures" of their fetuses taken through a
sonogram. As a result of such widespread and sophisticated
technology, doctors, nurses and pregnant women are now able
to experience, diagnose and attempt to treat the fetus much
more complexly and much earlier than ever before.

Surgical and other medical procedures, called "fetal
therapies,"” can now be performed specifically on the fetus
inside the womb. Christine Overall notes that "[t]here are

treatments for fluid build-up in the brain, chest, or

3 cvS has come under fire recently because of data
suggesting increased rates of miscarriage and fetal
infection from its use. (Roland).
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abdomen; blocked bladders; fetal hernia; and fetal growth
retardation." (as cited in Eisenberg, 43) Recent advances
even permit the relatively safe extraction and
reimplantation of the fetus in order to perform some
surgical procedures. The first successful operation of this
kind was performed in 1986 on a 23-week-old fetus to correct
a blocked urethra.®® A similar ground breaking surgical
procedure in 1993 successfully corrected the diaphragmatic
hernia of a 24-week-old fetus. Researchers predict that
prenatal fetal surgery is only at its early stages of
development.“ (see also Volpe, generally) Research that
requires reaching into the pregnant woman's uterus to
extract tissue for genetic analysis and alteration is likely
to make intervention and exposure of the fetus during
pregnancy more common in the future. (Cardinale, 47)

The ability to treat the fetus specifically elevates it
to the full status of patient in the medical community.
(Phelan, 462) As the preface to a recent edition of an
obstetrical textbook noted:

Quality of life for the mother and her infant is our

most important concern. Happily we live and work in an

era in which the fetus is established as our second

patient with many rights and privileges comparable to
those previously achieved after birth. (as cited in

3 nsaving Lives Not Yet Begun," People Weekly, June
18, 1990, 40.

35 ngaving Lives Not Yet Begun," 40.
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Hornick, 537)

Note here that the fetus is a second patient, not a lesser
one. For the physician, this conceptual split between
pregnant woman and fetus has given rise to a new kind of
obstetrical medicine in which the fetus is either a co-equal
patient with the pregnant woman, or, in some cases, the
primary patient of concern. New medical sub-specialties
have developed in "maternal-fetal" medicine (Phelan, 463),
and "fetal health" is the focus of care at medical centers
like the University of California, San Francisco Fetal
Treatment Center. (Adzick)

Doctors are not the only ones using and affected by the
technologies that allow access to fetal imagery and the
fetal body. Just as sonograms used in prenatal care make
fetal images familiar to physicians and to the women in whom
those fetuses grow, so too casual public exposure to
sonographic and other fetal images is making us all more
familiar with what fetal life looks like inside the pregnant
belly.

Carol Stabile's fascinating look at the history of
fetal photography notes that the first widespread public
exposure to pictures of fetal bodies occurred in a 1965

edition of Life magazine.’® 1In that article, Life published

56 The magazine cover featured an allegedly 18 month
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a series of photographs of fetuses at various stages of
development. The cover photo depicted an 18 week old fetus,
encased in its amniotic sac. The fingers and toes of this
mid-term fetus are clearly distinguishable. Back lighting
enhances the outline and shape of its body, accentuating how
much it looks like a newborn. While the umbilical chord is
plainly evident, it too is lit with a softening light that
makes it seem more a part of the amniotic sac than the
fetus. The picture creates the illusion that the fetus is
free-floating and totally self-contained; there is no
evidence of the pregnant body from which it was extracted.
(Stabile, 179) With the exception of one photo taken in
utero using an early version of the fetoscope, all of the
pictures were of fetuses that had been "surgically removed"
from the pregnant women who had conceived them. (185) These
same pictures appeared again in 1978 when Life re-ran them,
employing a different cover shot of a much earlier term
fetus and accompanying them with a revised text.?’

Images of the fetus have been appearing more frequently

on television as well. A 1983 film for the PBS sponsored

old fetus, seemingly floating independently in an amniotic
sac. Life published these same photographs again in 1972,
captioned on the cover by "The First Pictures Ever of How
Life Begins." (182)

57 see Stabile's analysis of the text changes for an
interesting discussion of the influence of the abortion
debate on the rhetorical construction of these photographs.
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Nova series titled "The Miracle of Life" used a camera-
equipped fetoscope to travel into the uterus of a pregnant
woman and examine her fetus. This kind of live-action
photography gives the viewer a strong sense of the fetus as
an autonomous, living entity. The camera photographed the
fetus as it seemed to recoil from the light, as it rolled
and kicked, and when, in the last shot, it clearly sucked
its thumb. 1In addition to the visual cues pointing to the
baby-like features of the fetus familiar to us as watchers
of the film, Stabile (182) and others argue persuasively
that many of these images have been constructed through
tricks of the camera, accompanying texts and voice-overs so
as to make them more familiar and seem more like "babies."
A 1993 segment of the PBS aired "Nature of Sex" series,
entitled, "A Miracle in the Making," illustrates her point.
This segment featured both sonographic and fetoscopic fetal
imagery during a discussion of human reproduction. In order
to make cognitive sense of these images, the features most
like a human baby were pointed to and explained by an
attending physician in the film.%® The doctor's explanation
is directed at both the woman upon whom the sonogram was
being performed and the audience watching the film. While

neither the pregnant woman nor the audience was necessarily

8 The Nature of Sex, "A Miracle in the Making,"
Genesis Films, 1993.
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able to see a "baby" on the sonogram, they (and we) are
inclined to believe what the doctor is telling us.

Today, mass market books about pregnancy and childbirth
intended for expectant women and their partners and family
members also routinely include pictures and drawings of
fetuses. For example, Lennart Nilsson's 1993 pregnancy and
childbirth book, A Child is Born, features an enhanced
picture of a fetus sucking its thumb on the cover. Inside
there are numerous fetal pictures and sonograms. These
full-color photographs allow us to explore and know the
fetal body in an intimate way previously impossible for
anyone, including the pregnant woman.

As noted earlier, however, visual and other access to
the fetal body is fundamental to how we construct the
meanings of that body, but more importantly, perhaps, is the
emotional and rhetorical environment into which those fetal
images are revealed. Our proclivity for thinking about
fetuses as babies in wanted pregnancies, and the agendas of
those who seek political victory for their interpretations
of the fetus as a baby, are working in concert with these

new technologies to create a more personable fetal identity.

The Meaning of Fetal Imagery: Expecting Baby
Wanted pregnancy and childbirth can be the cause for

personal and social celebration. On at least some levels,
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we value babies and children highly today, as have most
cultures through time.5* The birth of a newborn remains to
many of us, nothing short of a small miracle. Expectant
women look forward to labor and delivery, not only as a
means to becoming unpregnant, but primarily because they are
eager to greet and hold their newborn child. To be
"expecting" encapsulates the condition of those who await
the births of their newborns. Their imaginations create the
child that will be born and many spend countless hours
daydreaming about that imagined identity and attributing it
to the fetus during pregnancy. As one woman put it
recently, "In the first few minutes you know you're
pregnant, you mentally put the kid through Harvard."®® This
is not so unusual a practice. I suspect that many potential
parents awaiting the arrival of a child to be adopted
speculate equally fancifully about what that child will be
like. Many pregnant women even report that they began to
"know" their child's personality through its behavior while

it was a fetus in utero. We have a wide and strong

59 There is a distinction between wanted and unwanted
pregnancies that should not be overlooked. In addition,
social and political cultures at various times in various
locals have made even wanted pregnancies undesirable for
many women and their partners. China's one-child policy is
a case in point.

8 sandee Weeks, as quoted by Laquita Bowen Smith in
"Miscarriage," Commercial Appeal, Memphis, TN, (August 24,
1993) C1-3.
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discourse about babies and children -- they are powerfully
familiar to us.

How are we to think about fetuses then? When women
become pregnant with a wanted pregnancy, they do not want a
fetus: they want a baby.® When they imagine their
offspring, they do not imagine a blood-sucking, parasitic,
life-draining, ill-formed blob of fetal tissue; rather, they
imagine a sweet, cuddly, lovable baby. In fact, early term
fetuses look much more like the later than the former, but
we have little unmediated experience of them. Because
having a fetus is not the goal of a pregnancy, the fetus qua
fetus has no intrinsic value or meaning in and of itself.

Our language deficit for talking about the fetus is
indicative of this lack of its cultural value. Until the
onset of the abortion debate, we had virtually no lay-
language for talking about the fetus during pregnancy except
as a child or child-to-be. Early medical and mass market
books about maternity and child birth routinely discuss the
fetus as a child or baby. Historically, the word 'fetus'
has in fact been used primarily as a term of art in the

medical community. Lay persons rarely referred to their

61 As Sandee Weeks, cited above said, "You think in
terms of a baby in your arms, not a fetus in your stomach."
Sandee Weeks, as quoted by Laquita Bowen Smith in
"Miscarriage," Commercial Appeal, Memphis, TN, (August 24,
1993) C1-3.
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gestating offspring as "the fetus."” Only recently have
medical distinctions between phases of fetal development
gained public familiarity. People are generally now
familiar with the term embryo, but words like 'blastocyst'
and 'zygote' remain fairly remote from common everyday
usage. The combination of our pre-disposition toward
thinking of the fetus as a baby and our lack of a concept
that gives specific value to and thus language about fetuses
predisposes us to think and see babies in the imagery of the
fetal body.

In the Nilsson pregnancy book referred to above, while
much of the language in the captions describing the pictures
refers to the subject as a fetus, there are many instances
when the author employs anthropomorphized language, such as
referring to the first sonogram of a fetus as its "first
portrait” (59) and arguing that the sonogram provides the
parents their "first sight of the baby." (104) Similarly,
in the PBS special on reproduction discussed above, the
narrator's voice-over of the sonogram notes that, "the
movement the mother has been feeling can now be given an
identity." It "allows parents to begin taking care of their
baby before it is born." Many women in fact indicate that
seeing sonographic imagery or hearing the heartbeat of the
fetus allows them to "bond" with their "child" months before

it is born. As one woman put it, "...she was already moving
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around inside of me. We even watched her move her hand on
the ultrasound. She was our baby." (Brower, M., 41) This
too makes sense, for we have a social/cultural discourse
about parent-child bonding. (Eyer) The idea of bonding to a
fetus, however, makes little linguistic sense. As a result,
these new experiences of fetal being are easily translated
into the more familiar discourse and experiences of having
babies.

Finally, as I argued in Chapter Three, we are pre-
disposed to see humans as persons by the very nature of the
political theory which shapes our interpretation of both our
material and political worlds. Locke's vague human form,
unmarked by specific features that differentiate kinds of
persons from each other, provides an excellent frame for
contextualizing our recent discovery of the fetal form. We
are inclined to see the fetal being as a human being for we
have nothing other than human-ness to use as a primary
referent.

This sense of familiarity with particular fetuses has
reach beyond individual pregnant women and their significant
others. Those who see no differences between fetuses and
babies are using the familiarity of fetal imagery to sustain
their pro-life political agendas and further facilitate
their rhetorical and political efforts to construct the

fetus as a human being. This further contexutalization of
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the fetus has successfully contributed to our growing
translation of the fetus into the idea that the fetus is

most like a human baby.

The Meaning of Fetal Imagery: Humanizing the Fetus

Many people opposed to legal abortion on the grounds
that the fetus is a human life were stunned at the Supreme
Court's 1973 ruling in the pivotal case of Roe v. Wade,
which prohibited states from restricting abortion access by
women during the first three months of pregnancy and allowed
increasingly restricted abortions through the final six
months.® (Faux) While abortions had been made legal in
many places in the U.S. prior to 1973, those opposed to
legal abortion had not organized a coherent opposition
campaign to fight such legalization efforts. The right-to-
life movement originated in the Catholic Church during the
early 1960's in reaction to efforts to liberalize abortion
laws in some states, (Butler, 630) bit it was the Roe
decision that really shocked them into action. In the two
decades since the Supreme Court's acknowledgement of women's
abortion rights, the self-named "pro-life" movement has

become a serious and well organized force in American

62 Roe v. Wade 410 U.S. 113 (1972).
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politics.®® The success of their anti-abortion political
strategies is due in large part to their effective use of
fetal images made possible by the new fetal medical
technologies. (Petchesky, 1987)

Most Americans, who had no idea what an early or mid-
term fetus looked like prior to the 1970's and '80's, are
now familiar with fetoscopic photographs and sonographic
images of fetuses in utero. As general consumers of these
images, we incorporate them into our knowledge about
pregnancy in such a way that those images now stand for
"fetus™ in our cultural mind's eye. And yet, as I argued
above, sonographic images carry no inherent meanings. Most
of the pictures created by ultrasound waves are fuzzy and
blurred to the untrained eye and the products of conception
for early-term abortions can be an indistinguishable mass of
bloody clots and tissue. Had we simply been bombarded by
these indistinct images, we would have had no context in
which to place them: they would have been meaningless to us.

A key political objective of the pro-life movement has

been to give meaning and context to those vague images for

63 There is also an effective international pro-life
organization called "International Right to Life." They
are currently active in fighting against international
dissemination of the abortifacient treatment from France
known as RU-486 and against International Planned
Parenthood efforts to make abortion available in other
countries.
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